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Unit 1 – Employment Contracts & At-Will
Employment
1.1 Types of employment contracts
Employment contracts come in various forms, each with unique implications for job security, flexibility, and
legal rights. From written agreements to verbal understandings, these contracts define the
employer-employee relationship and set expectations for both parties.

Fixed-term and indefinite contracts offer different levels of stability, while full-time and part-time
arrangements impact benefits and scheduling. At-will employment, common in the US, allows for easy
termination, but exceptions exist to protect workers from unfair dismissal.

Types of employment contracts
• Employment contracts are legal agreements that outline the terms and conditions of an employment
relationship between an employer and employee

• The type of employment contract used can have significant implications for both parties, including job
security, flexibility, benefits, and legal rights and obligations

• Understanding the different types of employment contracts is essential for employers to ensure
compliance with labor laws and for employees to know their rights and entitlements

Written vs verbal contracts
• Written employment contracts are formal agreements that are documented in writing and signed by
both the employer and employee

• Provide clear evidence of the agreed-upon terms and conditions of employment

• Help avoid misunderstandings or disputes about job duties, compensation, benefits, or termination
procedures

• Verbal employment contracts are agreements that are made orally between an employer and
employee without a written document

• Can be legally binding but may be more difficult to prove or enforce in case of a dispute

• Offer less protection and clarity for both parties compared to written contracts

Fixed-term vs indefinite contracts
• Fixed-term employment contracts are agreements that have a specified end date or duration

• Commonly used for temporary, seasonal, or project-based work

• Provide employers with flexibility to adjust staffing levels based on business needs

• Offer employees a defined period of employment but less long-term job security

• Indefinite employment contracts, also known as permanent contracts, do not have a predetermined
end date
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• Continue until terminated by either the employer or employee according to applicable notice periods or
procedures

• Provide employees with greater job security and stability compared to fixed-term contracts

Duration of fixed-term contracts
• The duration of a fixed-term contract is agreed upon by the employer and employee at the outset of
the employment relationship

• Can range from a few weeks or months to several years depending on the nature of the work and the
needs of the business

• Some jurisdictions may limit the maximum duration of fixed-term contracts or the number of times they
can be renewed to prevent abuse

Renewal of fixed-term contracts
• Fixed-term contracts may be renewed or extended by mutual agreement between the employer and
employee

• Employers should be cautious about repeatedly renewing fixed-term contracts, as this may create an
expectation of ongoing employment and potentially give rise to claims of unfair dismissal

Termination of fixed-term contracts
• Fixed-term contracts typically end automatically on the specified end date without the need for notice
or termination procedures

• Early termination of a fixed-term contract may require just cause or payment of compensation to the
employee, depending on the terms of the contract and applicable laws

Full-time vs part-time contracts
• Full-time employment contracts are agreements where the employee works a standard number of
hours per week, typically around 35-40 hours

• Entitled to full benefits and protections under employment laws

• Often have greater job security and opportunities for advancement compared to part-time employees

• Part-time employment contracts are agreements where the employee works fewer hours than a
full-time employee, usually less than 30-35 hours per week

• May have limited or prorated benefits and entitlements depending on the employer's policies and
applicable laws

• Offer greater flexibility for employees but less income stability and job security compared to full-time
contracts

Hours and scheduling
• Full-time employees typically have a set schedule and work the same number of hours each week

• Part-time employees may have variable schedules and work different hours from week to week
depending on the needs of the business
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• Employers must comply with applicable laws and regulations regarding maximum work hours,
overtime pay, and rest breaks for both full-time and part-time employees

Benefits and entitlements
• Full-time employees are generally entitled to a full range of benefits, including health insurance, paid
time off, retirement plans, and other perks

• Part-time employees may be eligible for some benefits but often at a reduced level or after a longer
period of employment

• Laws in some jurisdictions may require employers to provide certain benefits to part-time employees
who work above a minimum number of hours

Independent contractor vs employee status
• Independent contractors are self-employed individuals who provide services to a client or company on
a project or freelance basis

• Not considered employees and are not entitled to the same legal protections, benefits, or tax
withholdings

• Have greater control over their work methods, hours, and tools but bear more financial risk and
responsibility for their own taxes and insurance

• Employees are individuals who work for an employer and are subject to their control and direction

• Entitled to legal protections, benefits, and tax withholdings under employment laws

• Have less autonomy over their work but greater job security and stability compared to independent
contractors

Control and supervision
• Employees are subject to the control and supervision of their employer, who directs when, where, and
how the work is performed

• Independent contractors have more autonomy and control over their work methods and schedules,
subject to the terms of their contract with the client

Ownership of tools and equipment
• Employees typically use tools, equipment, and materials provided by their employer to perform their
work

• Independent contractors often provide their own tools, equipment, and supplies needed for the job

Integration into business operations
• Employees are generally more integrated into the day-to-day operations and hierarchy of their
employer's business

• Independent contractors operate as separate business entities and are not as closely tied to their
client's organization or management structure
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Opportunity for profit and loss
• Employees receive a regular wage or salary and do not bear financial risk beyond their employment

• Independent contractors have the opportunity for profit or loss based on their ability to manage costs,
secure clients, and deliver services efficiently

At-will employment contracts
• At-will employment is a legal doctrine recognized in many U.S. states where either the employer or
employee can terminate the employment relationship at any time, for any reason (except illegal
reasons), without notice or cause

• Gives employers flexibility to adjust their workforce as needed

• Provides employees with the freedom to leave a job without being bound by a contract

• At-will employment is the default arrangement in most U.S. states, unless there is an explicit contract,
collective bargaining agreement, or other legal exception that provides for job security or termination
procedures

Termination without cause
• Under at-will employment, an employer can terminate an employee without having to provide a
justification or go through progressive discipline

• Employees can also quit their job at any time without giving advance notice or reason

Exceptions to at-will doctrine
• There are several legal exceptions to the at-will doctrine that prohibit employers from terminating
employees for certain reasons:

• Discrimination based on protected characteristics (race, gender, age, disability, etc.)

• Retaliation for engaging in legally protected activities (filing a complaint, whistleblowing, etc.)

• Violation of public policy (refusing to commit an illegal act, exercising a legal right, etc.)

• Some states also recognize implied contracts based on employer policies, handbooks, or oral
promises that create an expectation of job security or termination procedures

Collective bargaining agreements
• Collective bargaining agreements (CBAs) are contracts negotiated between an employer and a labor
union representing a group of employees

• Set forth the terms and conditions of employment for the covered employees, including wages,
benefits, working conditions, and grievance procedures

• Provide job security and protection against arbitrary or unjust termination

• CBAs are legally binding and supersede individual employment contracts or at-will arrangements for
the employees covered by the agreement
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Union representation
• Employees covered by a CBA are represented by their labor union in negotiations with the employer

• The union has a duty to fairly represent all employees in the bargaining unit and to enforce the terms
of the CBA

Negotiation of terms and conditions
• CBAs are negotiated periodically (usually every few years) between the employer and union
representatives

• The negotiation process involves proposals, counterproposals, and compromises on various issues
until an agreement is reached

• Once ratified by union members and signed by both parties, the CBA becomes a legally enforceable
contract

Non-compete and non-disclosure agreements
• Non-compete agreements (NCAs) are contracts that prohibit an employee from working for a
competitor or starting a competing business for a specified period after leaving their current employer

• Designed to protect an employer's legitimate business interests, such as trade secrets, customer
relationships, or investments in employee training

• Must be reasonable in scope, duration, and geographic area to be enforceable

• Non-disclosure agreements (NDAs) are contracts that prohibit an employee from disclosing
confidential information or trade secrets learned during their employment

• Can apply during and after the employment relationship

• Protects an employer's proprietary information and competitive advantage

Scope and duration of restrictions
• NCAs and NDAs must be limited in scope to protect only the employer's legitimate business interests
and not unduly restrict an employee's ability to work or earn a living

• The duration of the restrictions should be reasonable and not longer than necessary to protect the
employer's interests

• NCAs typically last for a few months to a few years after employment ends

• NDAs can have longer or indefinite duration for trade secrets or confidential information

Enforceability considerations
• The enforceability of NCAs and NDAs varies by jurisdiction and depends on several factors:

• Whether the restrictions are reasonable in scope, duration, and geography

• Whether the employer has a legitimate business interest to protect

• Whether the employee received adequate consideration (e.g., job offer, promotion, compensation) in
exchange for signing the agreement
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• Some states have specific laws or public policies that limit or prohibit certain types of NCAs or NDAs

• Courts may modify or invalidate agreements that are overly broad, oppressive, or against public policy

Implied employment contracts
• Implied employment contracts are unwritten agreements that create enforceable obligations or
expectations based on the conduct, policies, or representations of the employer and employee

• Can modify or supersede the default at-will employment arrangement

• Provide employees with a measure of job security or protection against arbitrary termination

• Implied contracts can arise from various sources, such as oral promises, employee handbooks,
performance evaluations, or consistent company practices

Oral promises and representations
• Oral statements made by employers or managers can create an implied contract if they convey a clear
promise of job security or termination procedures

• Example: A supervisor tells an employee during their annual review, "As long as you keep up the good
work, you'll have a job here."

• Courts may consider factors such as the specificity of the promise, the authority of the person making
it, and the employee's reliance on the promise to determine if an implied contract exists

Employee handbooks and policies
• Employee handbooks, personnel policies, or other written materials can create an implied contract if
they contain language that limits the employer's right to terminate at will

• Example: A progressive discipline policy that lists specific steps or procedures before termination

• Disclaimers stating that the handbook is not a contract and that employment remains at will can help
avoid unintended implied contracts

• Employers should regularly review and update their policies to ensure consistency with actual
practices and to minimize legal risks

1.2 At-will employment doctrine
The at-will employment doctrine allows employers and employees to end their relationship at any time, for
any reason. This default rule in most states gives employers flexibility but has important exceptions,
including anti-discrimination laws and public policy considerations.

While at-will employment offers broad discretion, employers must navigate statutory protections and
implied contracts carefully. Best practices include clear communication, consistent policy application, and
thorough documentation to minimize legal risks when terminating employees.

At-will employment definition
• At-will employment is a legal doctrine that defines an employment relationship in which either the
employer or the employee can terminate the relationship at any time, for any reason, or for no reason at
all
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• This doctrine is the default rule in most states, meaning that unless there is an explicit agreement to
the contrary, employment is presumed to be at-will

• The at-will employment doctrine gives employers broad discretion in managing their workforce,
allowing them to make personnel decisions without fear of legal repercussions in most cases

Termination for any reason
• Under the at-will employment doctrine, an employer can terminate an employee for any reason,
including reasons that may seem unfair, arbitrary, or irrational

• This means that an employer can fire an employee for reasons unrelated to job performance, such as
personal dislike, personality conflicts, or even no reason at all

• However, there are some important exceptions to this rule, which prohibit termination based on certain
protected characteristics or activities (race, gender, age, disability)

Exceptions to at-will doctrine
• Despite the broad discretion afforded by the at-will employment doctrine, there are several important
exceptions that limit an employer's ability to terminate employees

• These exceptions are based on statutory protections, public policy considerations, implied contracts,
and in some states, a covenant of good faith and fair dealing

• Examples of exceptions include termination based on discrimination, retaliation for engaging in
protected activities (filing a workers' compensation claim), or violation of an implied contract of
employment

History of at-will employment
• The at-will employment doctrine has its roots in the common law of England, where it was developed
in the late 19th century

• The doctrine was based on the idea of freedom of contract, which held that employers and employees
should be free to enter into and terminate employment relationships as they saw fit

• In the United States, the at-will employment doctrine was widely adopted in the late 19th and early
20th centuries, as the country underwent rapid industrialization and the employment relationship
became more formalized

Common law origins
• The at-will employment doctrine originated in English common law, which is the body of law
developed through court decisions rather than statutes

• In the late 19th century, English courts began to recognize the concept of at-will employment, based
on the idea that an employment contract could be terminated by either party at any time, absent an
express agreement to the contrary

• This doctrine was based on the principle of mutuality of obligation, which held that if an employee was
free to quit at any time, the employer should also be free to terminate the relationship at will



Fiveable archived study guides Page 9

Adoption in the US
• The at-will employment doctrine was widely adopted in the United States in the late 19th and early
20th centuries, as the country underwent rapid industrialization

• American courts and legislatures embraced the doctrine as a way to promote economic growth and
flexibility in the labor market

• The doctrine was seen as a departure from the more paternalistic employment relationships that had
characterized the pre-industrial era, in which employees often had long-term, quasi-familial
relationships with their employers

• By the mid-20th century, the at-will employment doctrine had become the default rule in most states,
and remains so today

Presumption of at-will status
• In most states, there is a presumption that employment is at-will, meaning that unless there is
evidence to the contrary, the employment relationship can be terminated by either party at any time, for
any reason or no reason

• This presumption is based on the idea that the employment relationship is a contractual one, and that
in the absence of an express agreement to the contrary, the parties are presumed to have intended an
at-will arrangement

• The presumption of at-will status places the burden on the employee to prove that the employment
relationship was not at-will, either through evidence of an express contract, implied contract, or other
exception to the at-will doctrine

Default rule in most states
• The at-will employment doctrine is the default rule in 49 out of 50 states, with Montana being the only
exception

• This means that in most states, an employer can terminate an employee at any time, for any reason or
no reason, unless there is evidence to the contrary

• The default rule of at-will employment is often codified in state statutes or recognized through case
law

Overcoming the presumption
• While the presumption of at-will employment is strong, it can be overcome by evidence that the parties
intended a different arrangement

• This evidence can take the form of an express contract, such as a written employment agreement that
specifies a term of employment or limits the reasons for termination

• Evidence of an implied contract, such as an employee handbook or oral promises of job security, can
also be used to overcome the presumption of at-will status

• In addition, some states recognize exceptions to the at-will doctrine based on public policy
considerations or a covenant of good faith and fair dealing
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Statutory exceptions
• Despite the broad discretion afforded by the at-will employment doctrine, there are several important
statutory exceptions that limit an employer's ability to terminate employees

• These exceptions are based on federal and state laws that prohibit discrimination or retaliation against
employees who engage in certain protected activities

• Statutory exceptions to the at-will doctrine are an important source of employee protections and can
give rise to wrongful termination claims if violated

Anti-discrimination laws
• Federal and state anti-discrimination laws prohibit employers from terminating employees based on
certain protected characteristics, such as race, color, national origin, sex, religion, age, or disability

• Examples of anti-discrimination laws include Title VII of the Civil Rights Act of 1964, the Age
Discrimination in Employment Act (ADEA), and the Americans with Disabilities Act (ADA)

• These laws apply to employers with a certain minimum number of employees (15 for Title VII, 20 for
the ADEA) and prohibit discrimination in all aspects of employment, including hiring, firing, promotion,
and compensation

Whistleblower protections
• Whistleblower protection laws prohibit employers from retaliating against employees who report illegal
or unethical conduct in the workplace

• These laws are designed to encourage employees to come forward with information about
wrongdoing without fear of losing their jobs or suffering other adverse employment actions

• Examples of whistleblower protection laws include the Sarbanes-Oxley Act, which protects employees
who report financial misconduct, and the False Claims Act, which protects employees who report fraud
against the government

Other statutory limitations
• There are several other statutory limitations on an employer's ability to terminate employees under the
at-will doctrine

• For example, the National Labor Relations Act (NLRA) prohibits employers from terminating
employees for engaging in union organizing activities or other protected concerted activities

• The Family and Medical Leave Act (FMLA) prohibits employers from terminating employees for taking
leave to care for a serious health condition or to care for a family member with a serious health
condition

• The Occupational Safety and Health Act (OSHA) prohibits employers from retaliating against
employees who report unsafe working conditions or exercise their rights under the Act

Public policy exceptions
• In addition to statutory exceptions, many states recognize public policy exceptions to the at-will
employment doctrine
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• These exceptions are based on the idea that there are certain public policies that are so important that
they should limit an employer's ability to terminate employees, even in an at-will relationship

• Public policy exceptions are typically recognized by state courts and are based on a state's
constitution, statutes, or common law

Refusal to commit illegal acts
• One common public policy exception to the at-will doctrine is the prohibition on terminating employees
for refusing to commit illegal acts

• This exception is based on the idea that an employee should not be forced to choose between
breaking the law and losing their job

• Examples of illegal acts that an employee might refuse to commit include perjury, price-fixing, or
violating environmental regulations

Exercising statutory rights
• Another public policy exception to the at-will doctrine is the prohibition on terminating employees for
exercising their statutory rights

• This exception is based on the idea that employees should not be punished for asserting rights that
have been granted to them by law

• Examples of statutory rights that an employee might exercise include filing a workers' compensation
claim, serving on a jury, or taking leave under the Family and Medical Leave Act (FMLA)

Reporting violations of law
• A third public policy exception to the at-will doctrine is the prohibition on terminating employees for
reporting violations of law, also known as "whistleblowing"

• This exception is based on the idea that employees who report illegal or unethical conduct in the
workplace should be protected from retaliation

• Examples of violations of law that an employee might report include fraud, safety violations, or
discrimination

Implied contract exceptions
• In addition to statutory and public policy exceptions, some states recognize implied contract
exceptions to the at-will employment doctrine

• These exceptions are based on the idea that an employer's actions or statements can create an
implied contract of employment, even in the absence of an express agreement

• Implied contract exceptions are typically recognized by state courts and are based on the specific
facts and circumstances of each case

Oral promises of job security
• One way that an implied contract of employment can be created is through oral promises of job
security made by an employer

• For example, if an employer tells an employee that they will have a job "as long as they do a good
job," this statement could be interpreted as a promise of continued employment and could create an
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implied contract

• Oral promises of job security are often difficult to prove, as they may not be documented in writing and
may be subject to different interpretations by the parties

Employee handbooks vs disclaimers
• Another way that an implied contract of employment can be created is through statements made in an
employee handbook or other written policies

• For example, if an employee handbook contains language suggesting that employees will only be
terminated for "just cause," this could create an implied contract of employment

• However, many employers include disclaimers in their employee handbooks stating that the handbook
does not create a contract of employment and that employment remains at-will

• The effectiveness of these disclaimers varies by state and depends on factors such as the
prominence and clarity of the disclaimer

Course of dealing
• An implied contract of employment can also be created through the course of dealing between an
employer and employee over time

• For example, if an employer has a consistent practice of only terminating employees for good cause,
this could create an implied contract of employment, even in the absence of an express agreement

• Course of dealing arguments are often based on the length of the employment relationship, the
regularity of performance evaluations and raises, and other factors that suggest a mutual understanding
of continued employment

Covenant of good faith exception
• In a few states, courts have recognized an implied covenant of good faith and fair dealing in the
employment relationship, which can limit an employer's ability to terminate employees under the at-will
doctrine

• The covenant of good faith and fair dealing is a legal principle that requires parties to a contract to act
in good faith and deal fairly with each other

• In the employment context, this means that an employer cannot terminate an employee for reasons
that are arbitrary, capricious, or in bad faith

Implied duty of fair dealing
• The implied covenant of good faith and fair dealing imposes a duty on employers to deal fairly with
their employees and to not act in bad faith

• This duty can be breached if an employer terminates an employee for reasons that are unrelated to
the employee's job performance or the employer's legitimate business needs

• Examples of bad faith termination might include firing an employee to avoid paying a commission or
terminating an employee just before they vest in a pension plan
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Limited application in employment
• The implied covenant of good faith and fair dealing has had limited application in the employment
context, and is only recognized in a handful of states

• In states that do recognize the covenant, it is often limited to certain types of employment
relationships, such as those involving independent contractors or employees who have a long-term,
quasi-fiduciary relationship with their employer

• Even in states that recognize the covenant, it is not a guarantee of continued employment and does
not require an employer to have good cause for termination

Modification of at-will status
• While the at-will employment doctrine is the default rule in most states, it can be modified by
agreement of the parties

• Employers and employees can enter into contracts that alter the at-will nature of the employment
relationship and provide for specific terms and conditions of employment

• Modification of at-will status can provide greater job security for employees and greater predictability
for employers

Written employment contracts
• One way to modify the at-will status of an employment relationship is through a written employment
contract

• An employment contract can specify the length of the employment relationship, the duties and
responsibilities of the employee, and the grounds for termination

• Employment contracts can be for a fixed term (1 year) or can be open-ended, with provisions for
termination by either party with notice

• Employment contracts can also include provisions for severance pay, non-compete agreements, and
other terms and conditions of employment

Collective bargaining agreements
• Another way to modify the at-will status of an employment relationship is through a collective
bargaining agreement (CBA)

• A CBA is a contract between an employer and a labor union that represents a group of employees

• CBAs typically include provisions for job security, such as a requirement that employees can only be
terminated for "just cause"

• CBAs also often include grievance procedures for employees to challenge disciplinary actions or
terminations, and may provide for arbitration of disputes

Wrongful discharge claims
• If an employer terminates an employee in violation of a statutory or public policy exception to the
at-will doctrine, or in breach of an implied or express contract, the employee may have a claim for
wrongful discharge
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• Wrongful discharge claims are tort claims that allow an employee to seek damages for the loss of their
job and related harm

• The specific elements of a wrongful discharge claim vary by state, but typically require the employee
to prove that the termination violated a clear public policy or contractual obligation

Elements of the claim
• To prevail on a wrongful discharge claim, an employee typically must prove the following elements: 1.
The existence of an employment relationship 2. A clear public policy or contractual obligation that was
violated by the termination 3. A causal connection between the termination and the violation of public
policy or contract 4. Damages resulting from the termination

• Some states also require the employee to prove that they exhausted internal grievance procedures or
administrative remedies before filing a wrongful discharge claim

Burden of proof
• In a wrongful discharge claim, the burden of proof is typically on the employee to prove that the
termination was wrongful

• This means that the employee must present evidence sufficient to establish each element of the claim
by a preponderance of the evidence (more likely than not)

• If the employee meets this burden, the burden may shift to the employer to prove that the termination
was based on a legitimate, non-retaliatory reason

Remedies for wrongful termination
• If an employee prevails on a wrongful discharge claim, they may be entitled to various remedies,
depending on the state and the specific circumstances of the case

• Potential remedies for wrongful termination include:

• Reinstatement to the employee's former position

• Back pay for lost wages and benefits

• Front pay for future lost wages and benefits

• Compensatory damages for emotional distress and other harm

• Punitive damages to punish the employer for particularly egregious conduct

• Attorney's fees and costs

• In some cases, an employee may also be entitled to injunctive relief, such as an order requiring the
employer to change its policies or practices

Employer best practices
• Given the potential for wrongful discharge claims and other legal risks associated with terminating
employees, it is important for employers to adopt best practices for managing the employment
relationship

• These best practices can help to minimize the risk of legal claims and create a more positive and
productive work environment
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Clear communication of policies
• One important best practice for employers is to clearly communicate their policies and expectations to
employees

• This can be done through employee handbooks, written policies, and regular training and
communication

• Policies should cover topics such as attendance, performance expectations, disciplinary procedures,
and grounds for termination

• Policies should be clearly written, consistently applied, and regularly updated to reflect changes in the
law or business needs

Consistent application of rules
• Another important best practice for employers is to consistently apply their policies and rules to all
employees

• Inconsistent application of policies can lead to claims of discrimination or unfairness, and can
undermine employee morale and trust

• Employers should have clear procedures for disciplinary actions and terminations, and should
document all such actions to demonstrate consistency and fairness

• Employers should also train managers and supervisors on the consistent application of policies and
the importance of documenting performance issues

Documentation of performance issues
• A third important best practice for employers is to document performance issues and other grounds for
disciplinary action or termination

• Documentation can include performance evaluations, written warnings, and other records of employee
behavior or misconduct

• Documentation can help to demonstrate that a termination was based on legitimate,
non-discriminatory reasons, and can provide a defense to wrongful discharge claims

• Documentation should be clear, objective, and factual, and should be maintained in a secure and
confidential manner

• Employers should also have a process for employees to respond to disciplinary actions or
performance evaluations, and should consider their input in making employment decisions

1.3 Exceptions to at-will employment
At-will employment isn't absolute. Exceptions protect workers from unfair termination. These include
contractual agreements, statutory protections, and public policy considerations. Understanding these
exceptions is crucial for both employers and employees navigating the complex landscape of employment
law.

Contractual exceptions can arise from express or implied agreements. Statutory exceptions stem from
anti-discrimination laws and whistleblower protections. Public policy exceptions prevent terminations that
violate clear societal interests. These safeguards balance employer flexibility with employee rights in the
modern workplace.
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Contractual exceptions
• Contractual exceptions to at-will employment are agreements between an employer and employee
that modify the at-will relationship

• These exceptions can provide job security and limit an employer's ability to terminate an employee
without cause

• Contractual exceptions are legally binding and can be enforced in court

Express contracts
• Express contracts are written or oral agreements that explicitly promise job security or limit the
reasons for termination

• May include provisions specifying the duration of employment (fixed-term contracts) or requiring good
cause for termination

• Examples of express contracts include employment agreements, collective bargaining agreements,
and offer letters containing promises of job security

Implied contracts
• Implied contracts are created through the conduct, policies, or practices of the employer that create a
reasonable expectation of continued employment

• Can arise from employee handbooks, personnel policies, or oral assurances made by supervisors or
managers

• Factors considered in determining the existence of an implied contract include the length of
employment, regularity of job promotions, and the absence of disclaimers stating that the employment
is at-will

Promissory estoppel
• Promissory estoppel is a legal principle that prevents an employer from reneging on promises made to
an employee, even in the absence of a formal contract

• Applies when an employer makes a clear and definite promise of job security, the employee relies on
that promise to their detriment, and it would be unjust to allow the employer to break the promise

• Examples include an employee relocating for a job based on promises of long-term employment or
forgoing other job opportunities due to assurances of continued employment

Statutory exceptions
• Statutory exceptions to at-will employment are laws enacted by federal, state, or local governments
that prohibit employers from terminating employees for certain reasons

• These exceptions are designed to protect employees from discrimination, retaliation, and other
unlawful employment practices

• Statutory exceptions apply regardless of the existence of an employment contract or the at-will status
of the employee
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Federal anti-discrimination laws
• Federal laws, such as Title VII of the Civil Rights Act, the Age Discrimination in Employment Act
(ADEA), and the Americans with Disabilities Act (ADA), prohibit discrimination based on protected
characteristics

• Protected characteristics include race, color, national origin, sex, religion, age (40 and over), and
disability

• Employers cannot terminate employees based on these characteristics or in retaliation for opposing
discriminatory practices or participating in discrimination investigations or lawsuits

State anti-discrimination laws
• Many states have enacted their own anti-discrimination laws that provide protections similar to or
broader than federal laws

• Some states extend protections to additional characteristics, such as sexual orientation, gender
identity, marital status, or political affiliation

• Employers must comply with both federal and state anti-discrimination laws, whichever provides
greater protection to employees

Whistleblower protections
• Whistleblower laws protect employees who report or oppose illegal, unethical, or unsafe practices in
the workplace

• Federal laws, such as the Sarbanes-Oxley Act and the Whistleblower Protection Act, provide
protections for employees who report violations in specific industries or government agencies

• Many states have enacted general whistleblower protection laws that cover a wide range of industries
and protect employees who report violations of state laws or regulations

Workers' compensation retaliation
• Most states prohibit employers from retaliating against employees who file workers' compensation
claims for work-related injuries or illnesses

• Retaliation can include termination, demotion, reduction in hours or pay, or other adverse employment
actions

• Employees who experience retaliation can file a complaint with the state workers' compensation
agency or bring a civil lawsuit against the employer

Jury duty retaliation
• Federal and state laws protect employees from retaliation for serving on a jury or being summoned for
jury duty

• Employers cannot terminate, threaten, or coerce employees in response to their jury service

• Some states also require employers to provide paid or unpaid leave for employees serving on a jury
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Voting rights protections
• Some states have laws that prohibit employers from retaliating against employees for exercising their
right to vote

• These laws may require employers to provide time off for employees to vote or prohibit employers
from using an employee's voting choices as a basis for adverse employment actions

• Employers should be aware of the voting rights protections in the states where they operate

Military service protections
• The Uniformed Services Employment and Reemployment Rights Act (USERRA) is a federal law that
protects employees who leave their jobs to perform military service

• USERRA prohibits discrimination based on military service and requires employers to reinstate
employees to their former positions or equivalent positions upon return from service

• Employers cannot terminate employees for taking military leave or in retaliation for asserting their
rights under USERRA

Public policy exceptions
• Public policy exceptions to at-will employment are judicially created exceptions that prohibit
terminations that violate a clear mandate of public policy

• These exceptions are based on the idea that the public's interest in preventing certain types of
employer misconduct outweighs the employer's right to terminate employees at will

• Public policy exceptions vary by state and are generally narrowly construed by courts

Refusal to commit illegal acts
• Employees cannot be terminated for refusing to engage in illegal activities at the direction of their
employer

• This exception protects employees who refuse to participate in unlawful conduct, such as fraud,
price-fixing, or environmental violations

• Employees must have a reasonable, good-faith belief that the requested act is illegal

Exercising statutory rights
• Employees cannot be terminated for exercising rights granted to them by law, such as filing a workers'
compensation claim, reporting safety violations to OSHA, or taking protected leave under the Family
and Medical Leave Act (FMLA)

• This exception ensures that employees can assert their legal rights without fear of retaliation

• The statutory right must be one that affects the public interest and not just the individual employee's
interests

Reporting illegal conduct
• Employees cannot be terminated for reporting or opposing their employer's illegal conduct, such as
discrimination, harassment, or financial fraud
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• This exception, known as the "whistleblower" exception, protects employees who report misconduct to
supervisors, government agencies, or law enforcement

• The employee must have a reasonable, good-faith belief that the employer's conduct is unlawful

Performing public obligations
• Employees cannot be terminated for fulfilling public obligations, such as serving on a jury, testifying in
court, or complying with a subpoena

• This exception recognizes the importance of civic duties and ensures that employees can perform
these obligations without fear of losing their jobs

• The public obligation must be one that is required by law and not merely a personal choice

Covenant of good faith exception
• The covenant of good faith exception to at-will employment is a judicially created exception that
implies a duty of good faith and fair dealing in the employment relationship

• This exception prohibits employers from terminating employees in bad faith or without just cause,
even if the employment is at-will

• The covenant of good faith exception is not universally recognized and is applied differently in the
states that do recognize it

Implied duty of good faith
• The implied duty of good faith requires employers to act fairly and honestly in their dealings with
employees

• This duty may include providing employees with notice before termination, following established
policies and procedures, and not terminating employees for reasons that are arbitrary, capricious, or
unrelated to legitimate business needs

• The exact scope of the implied duty of good faith varies by state and may be limited to specific
industries or employment contexts

Bad faith terminations
• Bad faith terminations are those that are motivated by malice, retaliation, or a desire to deprive
employees of earned benefits or compensation

• Examples of bad faith terminations include firing an employee to avoid paying a promised bonus,
terminating an employee for reporting sexual harassment, or discharging an employee just before their
pension vests

• Employees who are terminated in bad faith may be able to bring a claim for breach of the implied
covenant of good faith and recover damages

Tort-based exceptions
• Tort-based exceptions to at-will employment are legal claims that employees can bring against their
employers for wrongful termination based on tort law principles

• These exceptions allow employees to recover damages for harm caused by their employer's wrongful
conduct, even if the employment is at-will
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• Tort-based exceptions are distinct from contractual and statutory exceptions and are recognized to
varying degrees by different states

Wrongful discharge in violation of public policy
• Wrongful discharge in violation of public policy is a tort claim that arises when an employee is
terminated for reasons that undermine a clear public policy

• This exception is similar to the public policy exception discussed earlier but allows employees to bring
a tort claim for damages rather than just seeking reinstatement or back pay

• Examples of terminations that violate public policy include firing an employee for refusing to commit
perjury, terminating an employee for filing a workers' compensation claim, or discharging an employee
for reporting illegal conduct

Intentional infliction of emotional distress
• Intentional infliction of emotional distress (IIED) is a tort claim that can arise in the context of wrongful
termination if the employer's conduct is extreme and outrageous and causes severe emotional distress
to the employee

• To succeed on an IIED claim, the employee must show that the employer's conduct went beyond the
normal range of workplace disputes and was intended to cause emotional harm

• Examples of conduct that may support an IIED claim include subjecting an employee to severe
harassment, humiliation, or abuse in connection with their termination

Defamation
• Defamation is a tort claim that can arise if an employer makes false and damaging statements about
an employee in connection with their termination

• To succeed on a defamation claim, the employee must show that the employer made a false
statement of fact (not just an opinion), the statement was published to a third party, and the statement
caused harm to the employee's reputation

• Examples of defamatory statements in the termination context include falsely accusing an employee
of theft, embezzlement, or other misconduct

Fraud
• Fraud is a tort claim that can arise if an employer makes false representations to an employee that
induce them to accept or continue employment and the employee relies on those representations to
their detriment

• To succeed on a fraud claim, the employee must show that the employer made a false statement of
material fact, the employer knew the statement was false or made it recklessly, the employer intended
for the employee to rely on the statement, and the employee did rely on the statement and suffered
harm as a result

• Examples of fraudulent statements in the employment context include making false promises about
job security, compensation, or benefits
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Termination procedures
• Termination procedures are the steps and processes that employers follow when ending an
employee's employment

• Implementing fair and consistent termination procedures can help employers minimize the risk of
wrongful termination claims and maintain positive employee relations

• Termination procedures may be required by law, company policy, or employment contracts

Progressive discipline policies
• Progressive discipline policies outline a series of steps that employers will take to address employee
performance or conduct issues before resorting to termination

• These policies typically include verbal warnings, written warnings, performance improvement plans,
and suspensions before termination is considered

• Progressive discipline policies provide employees with notice of their deficiencies and an opportunity
to improve, and they help ensure that termination decisions are based on documented performance
issues

Performance improvement plans
• Performance improvement plans (PIPs) are formal documents that outline specific performance or
conduct issues, set goals for improvement, and establish a timeline for meeting those goals

• PIPs are often used as part of a progressive discipline policy and may be a required step before
termination

• PIPs should clearly communicate the employee's deficiencies, provide guidance and support for
improvement, and establish consequences for failure to meet the plan's goals

Due process requirements
• Due process requirements are legal or contractual obligations that employers must follow when
terminating employees

• These requirements may include providing the employee with notice of the reasons for termination, an
opportunity to respond to the allegations, and a fair and impartial decision-making process

• Public sector employees and employees covered by collective bargaining agreements may have
additional due process rights, such as the right to a hearing or the right to appeal a termination decision

Remedies for wrongful termination
• Remedies for wrongful termination are the legal remedies available to employees who have been
unlawfully terminated

• The specific remedies available will depend on the type of wrongful termination claim, the jurisdiction,
and the facts of the case

• Remedies for wrongful termination are designed to compensate employees for their losses and to
deter employers from engaging in unlawful conduct
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Reinstatement
• Reinstatement is a remedy that requires the employer to restore the employee to their former position
or an equivalent position

• Reinstatement may be ordered by a court or administrative agency as a remedy for wrongful
termination based on discrimination, retaliation, or violation of public policy

• Reinstatement may not be appropriate if the employment relationship has become too hostile or if the
employee's position no longer exists

Back pay
• Back pay is a remedy that compensates the employee for the wages and benefits they would have
earned from the time of the wrongful termination until the time of reinstatement or judgment

• Back pay may be awarded in addition to or instead of reinstatement

• Back pay is subject to the employee's duty to mitigate damages by seeking other employment

Front pay
• Front pay is a remedy that compensates the employee for future lost wages and benefits if
reinstatement is not feasible

• Front pay may be awarded if the employment relationship is too hostile for reinstatement or if the
employee's position no longer exists

• Front pay is calculated based on the employee's expected future earnings and the length of time it is
expected to take the employee to find comparable employment

Compensatory damages
• Compensatory damages are a remedy that compensates the employee for the actual losses and harm
suffered as a result of the wrongful termination

• Compensatory damages may include lost wages and benefits, emotional distress, reputational harm,
and other out-of-pocket expenses

• Compensatory damages are available for certain types of wrongful termination claims, such as
discrimination, retaliation, and tort-based claims

Punitive damages
• Punitive damages are a remedy that is designed to punish the employer for particularly egregious or
malicious conduct and to deter future wrongdoing

• Punitive damages may be available for certain types of wrongful termination claims, such as
discrimination, retaliation, and tort-based claims

• Punitive damages are typically awarded in addition to compensatory damages and are subject to
constitutional and statutory limitations
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Attorney's fees
• Attorney's fees are a remedy that requires the employer to pay the employee's reasonable attorney's
fees and costs incurred in pursuing a wrongful termination claim

• Attorney's fees may be awarded by a court or administrative agency as part of the judgment or
settlement

• The availability of attorney's fees depends on the type of wrongful termination claim and the applicable
law, with some statutes specifically providing for attorney's fees to the prevailing party.

1.4 Implied contracts and promissory estoppel
Implied contracts and promissory estoppel are crucial concepts in employment law. They protect
employees from unfair practices and hold employers accountable for their promises, even when not
explicitly stated in writing.

These legal principles can create binding agreements based on conduct, circumstances, and reliance.
Understanding their elements and applications is essential for both employers and employees to navigate
workplace relationships effectively.

Elements of implied contracts
• Implied contracts are agreements that are not explicitly stated but are inferred from the parties'
conduct, surrounding circumstances, and the overall context of their relationship

• These contracts are legally binding and enforceable, despite not being formally written or verbally
agreed upon

Offer and acceptance
• An offer is a clear expression of willingness to enter into a contract, which includes essential terms

• Acceptance is the unequivocal agreement to the terms of the offer

• Can be implied through actions or inaction

• Offer and acceptance in implied contracts are determined by the parties' conduct and the surrounding
circumstances

Mutual agreement
• Both parties must have a meeting of the minds, meaning they understand and agree to the essential
terms of the contract

• Mutual agreement can be inferred from the parties' actions and the context of their relationship

• The terms of the agreement must be clear enough for both parties to understand their obligations

Intent to be bound
• The parties' conduct must demonstrate an intention to create a legally binding agreement

• Factors considered include the nature of the relationship, the parties' actions, and any relevant
industry norms or customs
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• The intent to be bound can be implied even if the parties did not explicitly express their desire to
create a contract

Implied vs express contracts
• Express contracts are agreements where the terms are explicitly stated, either verbally or in writing

• Implied contracts arise from the parties' conduct and the surrounding circumstances, without an
explicit agreement

• Both types of contracts are legally enforceable, but implied contracts may be more difficult to prove
due to the lack of clear, express terms

Proving an implied contract exists
• The burden of proof is on the party asserting the existence of an implied contract

• Courts consider various factors to determine whether an implied contract has been formed

Conduct of the parties
• The actions and behavior of the parties are crucial in determining the existence of an implied contract

• Consistent patterns of behavior, such as regularly providing services or making payments, can
indicate an implied agreement

• The parties' conduct should demonstrate a mutual understanding of their obligations and expectations

Surrounding circumstances
• Courts examine the context in which the parties' relationship exists, including the nature of their
business dealings and any prior transactions

• Industry norms, customs, and practices can influence whether an implied contract is found to exist

• The duration and frequency of the parties' interactions may also be considered

Industry norms and customs
• Established practices and expectations within a particular industry can give rise to implied contracts

• If certain behaviors or agreements are common and expected within an industry, they may be
considered part of an implied contract

• Example: In the construction industry, it is customary for contractors to provide estimates before
starting work, even if not explicitly requested

Reasonable person standard
• Courts apply an objective standard, asking whether a reasonable person in the same circumstances
would believe an implied contract exists

• The reasonable person standard helps to ensure that the parties' expectations are based on objective,
rather than subjective, factors

• If a reasonable person would understand the parties' conduct to create a binding agreement, an
implied contract may be found
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Terminating implied contracts
• Implied contracts, like express contracts, can be terminated under certain circumstances

• The specific rules for terminating implied contracts may vary depending on the nature of the
agreement and the jurisdiction

At-will employment
• In most U.S. states, employment is presumed to be "at-will," meaning that either the employer or
employee can terminate the relationship at any time, for any reason (except for illegal reasons)

• However, an implied contract may limit the at-will nature of employment, providing job security or
requiring cause for termination

• If an implied contract is found to exist, the employer may be restricted in their ability to terminate the
employee

Good faith and fair dealing
• Implied contracts often include an implied covenant of good faith and fair dealing

• This means that parties must act honestly and fairly towards each other, and not take actions that
would deprive the other party of the benefits of the agreement

• Terminating an implied contract in bad faith or without fair dealing may constitute a breach

Constructive discharge
• Constructive discharge occurs when an employer creates a hostile or intolerable work environment,
forcing the employee to resign

• If an implied contract exists, constructive discharge may be considered a breach of that contract

• Employers must be cautious not to engage in conduct that would make it difficult for employees to
continue working

Breach of implied contract
• If one party fails to fulfill their obligations under an implied contract, it may constitute a breach

• The non-breaching party may be entitled to legal remedies, such as damages or specific performance

• To prove a breach of an implied contract, the plaintiff must demonstrate the existence of the contract,
the defendant's failure to perform, and resulting damages

Promissory estoppel elements
• Promissory estoppel is a legal principle that can make promises enforceable, even if they would not
otherwise be considered a contract

• This doctrine is often applied when one party has relied on a promise to their detriment, and it would
be unjust not to enforce the promise

Clear and definite promise
• The promise must be clear and unambiguous, leaving no doubt about the promisor's intentions
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• Vague or uncertain promises are not enforceable under promissory estoppel

• The terms of the promise must be specific enough for the promisee to understand what is being
promised

Reasonable reliance on the promise
• The promisee must have reasonably relied on the promise

• Reliance is reasonable if a prudent person would have believed the promise and acted accordingly

• The promisor should reasonably expect that their promise would induce the promisee to take action or
refrain from acting

Detrimental reliance by the promisee
• The promisee must have taken action or refrained from acting in reliance on the promise

• This reliance must be to the promisee's detriment, meaning they suffered a loss or harm as a result

• Examples of detrimental reliance include:

• Incurring expenses

• Foregoing other opportunities

• Changing one's position or status

Injustice without enforcement
• Enforcing the promise must be necessary to prevent injustice

• Courts consider the balance of equities between the parties and the potential harm to the promisee if
the promise is not enforced

• If the promisee's reliance was reasonable and they suffered a detriment, it may be unjust not to
enforce the promise

Promissory estoppel in employment
• Promissory estoppel can apply in the context of employment relationships

• Employers must be cautious about making promises to employees, as they may be enforceable even
if not part of a formal contract

Promises in employee handbooks
• Employee handbooks or manuals may contain promises about job security, benefits, or disciplinary
procedures

• If an employee reasonably relies on these promises, they may be enforceable through promissory
estoppel

• Employers should ensure that handbooks include clear disclaimers stating that they are not creating
contractual obligations
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Oral promises by employers
• Verbal promises made by employers, such as assurances of job security or future promotions, may be
enforceable under promissory estoppel

• Employees who rely on these promises to their detriment may have a claim if the employer fails to
follow through

• Employers should be cautious about making verbal promises and ensure that any such promises are
clearly documented

Limitations on at-will doctrine
• Promissory estoppel can serve as an exception to the at-will employment doctrine

• If an employer makes promises that contradict the at-will nature of employment, and an employee
reasonably relies on those promises, the employer may be estopped from terminating the employee
without cause

• This can provide employees with a measure of job security, even in the absence of a formal
employment contract

Implied contract vs promissory estoppel
• Implied contracts and promissory estoppel are distinct legal concepts, although they may overlap in
some cases

• Implied contracts arise from the conduct and circumstances of the parties, while promissory estoppel
focuses on a specific promise and the reliance on that promise

• Promissory estoppel may be used as an alternative claim when an implied contract is difficult to prove
or when the promise falls outside the scope of a contract

Remedies for breach
• When an implied contract or a promise enforced through promissory estoppel is breached, the injured
party may be entitled to legal remedies

• The specific remedies available depend on the nature of the breach and the jurisdiction

Reliance damages
• Reliance damages aim to put the injured party in the position they would have been in had they not
relied on the promise or implied contract

• This may include compensation for expenses incurred or losses suffered as a result of the reliance

• Reliance damages are often awarded in promissory estoppel cases, as the focus is on the promisee's
detrimental reliance

Expectation damages
• Expectation damages seek to put the injured party in the position they would have been in had the
contract been fully performed

• This may include lost profits or other benefits the party would have received under the contract
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• Expectation damages are more common in breach of contract cases, including implied contracts

Restitution
• Restitution aims to restore the injured party to the position they were in before the contract or promise
was made

• This may involve returning money or property exchanged under the agreement

• Restitution is often used when the contract is found to be void or when the breach occurs early in the
performance of the contract

Equitable remedies
• In some cases, monetary damages may not be sufficient to remedy the breach

• Equitable remedies, such as specific performance or injunction, may be granted by the court

• Specific performance requires the breaching party to fulfill their obligations under the contract

• Injunctions prohibit the breaching party from engaging in certain conduct or require them to take
specific actions

Defenses to implied contracts and estoppel
• Parties accused of breaching an implied contract or violating promissory estoppel may raise various
defenses

• These defenses can challenge the existence of the contract or promise, the reasonableness of the
reliance, or the enforceability of the agreement

Statute of frauds
• The statute of frauds requires certain types of contracts to be in writing and signed by the party to be
charged

• If an implied contract falls within the statute of frauds and does not meet these requirements, it may be
unenforceable

• Common contracts subject to the statute of frauds include:

• Contracts that cannot be performed within one year

• Contracts for the sale of real property

• Contracts for the sale of goods over a certain value (typically $500)

Lack of consideration
• Consideration is a fundamental element of a valid contract, representing a bargained-for exchange of
value

• If an implied contract lacks consideration, it may be unenforceable

• Promissory estoppel can sometimes be used to enforce promises that lack consideration, as the focus
is on the reliance rather than the exchange of value
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Promissory estoppel as a shield
• Promissory estoppel is often used as a "shield" to prevent the enforcement of a contract or promise

• This can occur when one party has made a promise, and the other party has relied on it to their
detriment, but the promise is not supported by consideration

• In such cases, the party who made the promise may be estopped from denying its enforceability

Disclaimers and integration clauses
• Employers can use disclaimers and integration clauses to limit the enforceability of implied contracts
or promises

• Disclaimers in employee handbooks or other documents can state that the policies and procedures do
not create contractual obligations

• Integration clauses in written contracts can state that the written agreement supersedes any prior oral
or implied agreements

• These clauses can help protect employers from claims based on implied contracts or promissory
estoppel, but they must be clear and conspicuous to be effective

1.5 Breach of contract and remedies
Contract breaches in employment can take various forms, from material violations to minor infractions.
Understanding these distinctions is crucial for determining appropriate remedies and courses of action in
workplace disputes.

When breaches occur, remedies like compensatory damages, specific performance, or rescission may be
available. Parties must consider mitigation strategies, potential defenses, and alternative dispute resolution
methods to effectively navigate contract-related conflicts in the employment context.

Types of contract breaches
• Contract breaches occur when one party fails to fulfill their obligations under the agreement

• Understanding the different types of breaches helps determine the appropriate legal remedies and
course of action in employment disputes

Material vs minor breaches
• Material breaches go to the heart of the contract and substantially deprive the non-breaching party of
the benefit they expected to receive

• Example: An employee failing to perform the primary duties of their job

• Minor breaches are less significant violations that do not fundamentally undermine the purpose of the
contract

• Example: An employee occasionally arriving late to work

• The distinction between material and minor breaches affects the remedies available and whether the
non-breaching party can terminate the contract
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Anticipatory vs actual breaches
• Anticipatory breaches happen when one party indicates, through words or actions, that they will not
fulfill their future obligations under the contract

• Example: An employee informing their employer that they will not show up for work next week

• Actual breaches occur when a party fails to perform their duties or violates a term of the contract at the
time performance is due

• Example: An employer failing to pay an employee's salary on the agreed-upon date

• Anticipatory breaches allow the non-breaching party to take action before the breach occurs, while
actual breaches require the party to wait until the breach has taken place

Remedies for breach of contract
• When a breach of contract occurs, various legal remedies are available to compensate the
non-breaching party for their losses and enforce the terms of the agreement

Compensatory damages
• Compensatory damages aim to put the non-breaching party in the position they would have been in
had the breach not occurred

• Include direct damages, which flow naturally from the breach (lost wages)

• The goal is to make the non-breaching party "whole" by awarding monetary compensation for their
losses

Consequential damages
• Consequential damages cover losses that are not directly caused by the breach but are reasonably
foreseeable consequences of it

• Example: If an employee breaches a non-compete agreement, consequential damages may include
lost profits due to increased competition

• The non-breaching party must prove that the losses were foreseeable and caused by the breach

Liquidated damages
• Liquidated damages are predetermined amounts specified in the contract itself to be paid in case of a
breach

• Must be a reasonable estimate of the anticipated losses at the time the contract is formed

• Serve as a way to avoid the difficulty of calculating actual damages and provide certainty to the parties

Specific performance
• Specific performance is an equitable remedy that requires the breaching party to fulfill their obligations
under the contract

• Typically used when monetary damages are insufficient or the subject matter of the contract is unique
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• Example: Enforcing a non-compete agreement by ordering an employee to refrain from working for a
competitor

Rescission and restitution
• Rescission allows the non-breaching party to cancel the contract and be restored to their original
position before entering into the agreement

• Restitution involves returning any benefits received under the contract to prevent unjust enrichment

• Often used in cases of material breaches or when the contract was entered into under duress or fraud

Mitigation of damages
• The concept of mitigation requires the non-breaching party to take reasonable steps to minimize their
losses resulting from a breach of contract

Duty to mitigate losses
• The non-breaching party has a legal obligation to mitigate their damages by taking reasonable actions
to reduce the extent of their losses

• Example: An employee who is wrongfully terminated must make reasonable efforts to find new
employment to mitigate their lost wages

• Failure to mitigate damages can result in a reduction of the amount of damages awarded

Failure to mitigate consequences
• If the non-breaching party fails to take reasonable steps to mitigate their losses, they may be barred
from recovering damages that could have been avoided

• The breaching party bears the burden of proving that the non-breaching party failed to mitigate

• Courts will consider the reasonableness of the non-breaching party's actions in light of the
circumstances

Affirmative defenses to breach
• Affirmative defenses are legal arguments raised by the breaching party to avoid liability or limit the
remedies available to the non-breaching party

Statute of limitations
• The statute of limitations sets a time limit for bringing a breach of contract claim

• Varies by state and type of contract (typically 2-6 years for employment contracts)

• If the non-breaching party fails to file a claim within the prescribed time, they may be barred from
pursuing legal action

Impossibility or impracticability
• Impossibility or impracticability defenses apply when unforeseen events make performance of the
contract impossible or extremely difficult



Fiveable archived study guides Page 32

• Example: A natural disaster destroying a workplace, making it impossible for employees to perform
their duties

• The event must be beyond the control of the breaching party and not foreseeable at the time of
contracting

Waiver and estoppel
• Waiver occurs when the non-breaching party voluntarily relinquishes their right to enforce a term of
the contract

• Example: An employer consistently allowing an employee to arrive late without consequence

• Estoppel prevents a party from asserting a right when their previous conduct contradicts that right and
the other party relied on that conduct

• Example: An employer assuring an employee that a non-compete agreement will not be enforced,
then later attempting to enforce it

Unclean hands doctrine
• The unclean hands doctrine bars a party from seeking equitable relief if they have engaged in
misconduct related to the subject matter of the contract

• Applies when the party seeking relief has acted unethically or in bad faith

• Encourages parties to approach the court with "clean hands" and prevents the abuse of legal
remedies

Employment contract breaches
• Employment contracts create specific rights and obligations for both the employer and employee, and
breaches of these agreements can lead to legal disputes

Wrongful termination claims
• Wrongful termination occurs when an employer fires an employee in violation of the terms of the
employment contract or public policy

• Example: Terminating an employee for refusing to engage in illegal activities or for exercising their
legal rights

• Employees may seek damages for lost wages, benefits, and emotional distress resulting from the
wrongful termination

Non-compete agreement violations
• Non-compete agreements restrict employees from working for competitors or starting competing
businesses after leaving their current employer

• Breaches of non-compete agreements can result in legal action, such as injunctions to prevent the
employee from continuing the competing activity

• Courts will consider the reasonableness of the non-compete agreement in terms of duration,
geographic scope, and the employer's legitimate business interests
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Confidentiality and trade secrets
• Employment contracts often include confidentiality clauses to protect the employer's sensitive
information and trade secrets

• Breaches of confidentiality can occur when an employee discloses or misuses the employer's
proprietary information

• Employers may seek damages and injunctions to prevent further disclosure and mitigate the harm
caused by the breach

Calculating damages in employment
• Calculating damages in employment contract breaches involves determining the appropriate
compensation for the losses suffered by the non-breaching party

Lost wages and benefits
• Lost wages represent the income the employee would have earned had the breach not occurred

• Calculation includes base salary, bonuses, commissions, and other forms of compensation

• Future lost wages may be awarded if the employee is unable to find comparable employment

Emotional distress damages
• Emotional distress damages compensate employees for the psychological harm caused by the
breach, such as anxiety, depression, or humiliation

• Typically available in cases of wrongful termination or discrimination

• The employee must prove that the breach caused significant emotional harm

Punitive damages for egregious conduct
• Punitive damages are awarded to punish the breaching party for particularly egregious or malicious
conduct

• Intended to deter future misconduct and send a message to other employers

• Generally reserved for cases involving fraud, oppression, or willful and wanton behavior

Alternative dispute resolution
• Alternative dispute resolution (ADR) methods, such as arbitration and mediation, offer parties the
opportunity to resolve employment contract disputes outside of the traditional court system

Arbitration clauses in contracts
• Employment contracts may include arbitration clauses requiring disputes to be resolved through
binding arbitration

• Arbitration involves a neutral third party (the arbitrator) hearing evidence and rendering a decision

• Arbitration proceedings are generally faster, less formal, and more confidential than court litigation
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Mediation of employment disputes
• Mediation is a voluntary process in which a neutral third party (the mediator) facilitates negotiations
between the employer and employee

• The mediator helps the parties identify issues, explore solutions, and reach a mutually acceptable
settlement

• Mediation allows for more creative problem-solving and can help preserve the employment
relationship if desired

• If mediation fails, the parties can still pursue other legal remedies, such as arbitration or litigation
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Unit 2 – Discrimination in the workplace
2.1 Title VII of the Civil Rights Act
Title VII of the Civil Rights Act is a cornerstone of employment law, prohibiting workplace discrimination
based on protected characteristics. It applies to various employment practices, from hiring to termination,
and is enforced by the Equal Employment Opportunity Commission.

The law covers employers with 15+ employees and protects against discrimination based on race, color,
national origin, religion, and sex. It prohibits both intentional discrimination and practices that have a
discriminatory impact, even if unintended.

Overview of Title VII protections
• Title VII of the Civil Rights Act of 1964 is a fundamental federal law that prohibits employment
discrimination based on certain protected characteristics

• Applies to a wide range of employment practices, including hiring, promotion, termination, and
compensation

• Enforced by the Equal Employment Opportunity Commission (EEOC), which investigates complaints
and can bring lawsuits against employers

Covered employers under Title VII
• Applies to private employers with 15 or more employees, as well as labor organizations, employment
agencies, and state and local governments

• Covers both full-time and part-time employees, as well as job applicants

• Certain employers, such as religious organizations and Indian tribes, may be exempt from some Title
VII requirements

Protected classes in Title VII
• Title VII prohibits discrimination based on race, color, national origin, religion, and sex (including
pregnancy, sexual orientation, and gender identity)

• Protects individuals from discrimination based on their membership in or association with these
protected classes

• Employers cannot make employment decisions or create policies that disproportionately impact
protected classes without a legitimate, non-discriminatory reason

Race and color discrimination
• Prohibits discrimination based on an individual's race or color, including characteristics associated
with race (hair texture, skin color)

• Covers discrimination against all races, including reverse discrimination against white employees

• Examples: Refusing to hire a qualified candidate due to their race, maintaining a racially segregated
workplace
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National origin discrimination
• Prohibits discrimination based on an individual's birthplace, ancestry, culture, or linguistic
characteristics

• Protects individuals from discrimination based on their accent, unless it materially interferes with job
performance

• Examples: Refusing to promote an employee due to their national origin, implementing an
English-only policy without a business necessity

Religious discrimination
• Prohibits discrimination based on an individual's religious beliefs or practices, including atheism and
non-traditional religions

• Requires employers to provide reasonable accommodations for religious practices, unless it causes
undue hardship

• Examples: Refusing to hire a candidate due to their religious attire, failing to accommodate an
employee's request for a religious holiday

Sex and gender discrimination
• Prohibits discrimination based on an individual's sex, including pregnancy, childbirth, and related
medical conditions

• Covers discrimination based on sexual orientation, gender identity, and sex stereotyping

• Examples: Paying female employees less than male employees for similar work, denying parental
leave to male employees

Types of employment discrimination
• Title VII prohibits various forms of employment discrimination, which can be categorized based on
intent and impact

• Discrimination can occur in any aspect of employment, from hiring to termination, and can be
perpetrated by supervisors, coworkers, or third parties

• Employers are liable for discrimination committed by their employees, unless they can demonstrate
that they took reasonable steps to prevent and address the discrimination

Disparate treatment vs disparate impact
• Disparate treatment occurs when an employer intentionally treats an employee differently based on a
protected characteristic

• Requires proof of discriminatory intent or motive

• Examples: Refusing to promote an employee due to their race, terminating an employee because of
their pregnancy

• Disparate impact occurs when a facially neutral employment practice disproportionately affects a
protected class

• Does not require proof of discriminatory intent
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• Employer must demonstrate that the practice is job-related and consistent with business necessity

• Examples: Implementing a minimum height requirement that disproportionately excludes female
applicants, using a selection test that disproportionately screens out minority candidates

Intentional vs unintentional discrimination
• Intentional discrimination occurs when an employer deliberately treats an employee differently based
on a protected characteristic

• Also known as disparate treatment

• Requires proof of discriminatory intent or motive

• Examples: Refusing to hire a candidate due to their national origin, terminating an employee because
of their sexual orientation

• Unintentional discrimination occurs when an employer's actions or policies have a discriminatory
effect, regardless of intent

• Also known as disparate impact

• Does not require proof of discriminatory intent

• Employer must demonstrate that the practice is job-related and consistent with business necessity

• Examples: Implementing a selection criterion that disproportionately excludes older applicants, using
a promotion test that disproportionately disadvantages minority employees

Prohibited employment practices
• Title VII prohibits a wide range of discriminatory employment practices, from the initial stages of
recruitment to the termination of employment

• Employers cannot make employment decisions or create policies that discriminate against protected
classes in any aspect of employment

• Prohibited practices include overt discrimination, as well as more subtle forms of bias and stereotyping

Hiring and recruitment discrimination
• Employers cannot discriminate against job applicants based on their protected characteristics

• Includes job postings, application forms, interviews, and selection criteria

• Examples: Specifying a preferred race in a job posting, asking discriminatory questions during
interviews

• Employers must ensure that their recruitment practices do not have a disparate impact on protected
classes

• Includes recruitment sources, job fairs, and employee referral programs

• Examples: Recruiting only from predominantly male colleges, using employee referral programs that
perpetuate a lack of diversity
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Discrimination in terms and conditions
• Employers cannot discriminate against employees in the terms and conditions of their employment
based on protected characteristics

• Includes compensation, benefits, job assignments, and training opportunities

• Examples: Paying female employees less than male employees for similar work, denying training
opportunities to older employees

• Employers must ensure that their employment policies and practices do not have a disparate impact
on protected classes

• Includes leave policies, dress codes, and performance evaluation systems

• Examples: Implementing a leave policy that disproportionately disadvantages pregnant employees,
using a performance evaluation system that perpetuates racial stereotypes

Discriminatory discipline and discharge
• Employers cannot discipline or terminate employees based on their protected characteristics

• Includes formal disciplinary actions, such as written warnings and suspensions, as well as informal
actions, such as verbal reprimands

• Examples: Terminating an employee due to their religious practices, disciplining an employee more
harshly than others due to their race

• Employers must ensure that their disciplinary and termination practices do not have a disparate
impact on protected classes

• Includes progressive discipline policies and termination criteria

• Examples: Using a progressive discipline policy that disproportionately affects employees with
disabilities, implementing termination criteria that perpetuate age stereotypes

Retaliation and interference prohibitions
• Title VII prohibits employers from retaliating against employees who engage in protected activities

• Protected activities include filing a discrimination complaint, participating in a discrimination
investigation, and opposing discriminatory practices

• Retaliation can include adverse employment actions, such as demotion, discipline, or termination, as
well as more subtle forms of retaliation, such as exclusion from meetings or training opportunities

• Title VII also prohibits employers from interfering with an employee's exercise of their rights under the
law

• Interference can include coercion, intimidation, or threats designed to prevent an employee from
engaging in protected activities

• Examples: Threatening to terminate an employee if they file a discrimination complaint, offering a
promotion to an employee in exchange for withdrawing a complaint
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Affirmative action and reverse discrimination
• Affirmative action refers to policies and practices designed to promote diversity and address past
discrimination

• Can include targeted recruitment efforts, preferential hiring or promotion practices, and diversity goals
or quotas

• Must be narrowly tailored to address a specific, identified imbalance or history of discrimination

• Reverse discrimination refers to discrimination against members of historically advantaged groups,
such as white males

• Title VII prohibits discrimination against all individuals, regardless of their race, color, national origin,
religion, or sex

• Employers cannot use affirmative action policies as a justification for discriminating against members
of historically advantaged groups

• Employers must carefully design and implement affirmative action policies to ensure that they do not
result in reverse discrimination

• Policies must be flexible, temporary, and regularly reviewed for effectiveness and necessity

• Examples: Establishing diversity goals based on relevant labor market data, using race as one factor
among many in a holistic evaluation process

Exceptions and defenses to Title VII
• Title VII includes several exceptions and defenses that allow employers to make employment
decisions based on protected characteristics in limited circumstances

• These exceptions and defenses are narrowly construed and require employers to demonstrate that
the discriminatory practice is necessary for the operation of the business

• Employers bear the burden of proving that an exception or defense applies in a particular case

Bona fide occupational qualifications (BFOQ)
• Allows employers to discriminate based on religion, sex, or national origin (but not race or color) if the
characteristic is reasonably necessary to the normal operation of the business

• Must be related to the essence or central mission of the employer's business

• Cannot be based on customer or client preferences, unless the preference is related to the essence of
the business

• Examples: Hiring only female actors to play female roles in a theater production, requiring that a
Catholic priest be Catholic

• Employers must demonstrate that the BFOQ is reasonably necessary to the operation of the business
and that there are no less discriminatory alternatives available

• Must be based on objective, verifiable evidence, not stereotypes or assumptions

• Examples: Demonstrating that a maximum age limit for airline pilots is necessary for safety reasons,
showing that a gender requirement for a modeling position is necessary for authenticity
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Religious organizations exemption
• Allows religious organizations to discriminate based on religion in employment decisions

• Applies to religious corporations, associations, educational institutions, and societies

• Covers all employment positions, not just those related to the organization's religious activities

• Religious organizations can still be liable for discrimination based on other protected characteristics,
such as race or sex

• Exemption only applies to discrimination based on religion

• Examples: A religious school refusing to hire a teacher who does not share its religious beliefs, a
religious hospital terminating an employee for violating its religious code of conduct

National security exception
• Allows employers to discriminate based on national origin or other protected characteristics if required
by federal law, executive order, or national security agency determination

• Applies to positions that require access to classified information or involve sensitive national security
duties

• Must be based on a specific, individualized assessment of the position and the individual's
background

• Employers must comply with procedural requirements and provide affected individuals with due
process rights

• Includes the right to notice, a hearing, and an appeal

• Examples: A defense contractor requiring U.S. citizenship for positions involving access to classified
information, a federal agency conducting enhanced background checks for employees with sensitive
national security duties

Filing a Title VII claim
• Employees who believe they have been subjected to discrimination can file a claim under Title VII

• The claim filing process involves several steps, including administrative exhaustion and potential
litigation

• Employees must comply with strict deadlines and procedural requirements when filing a Title VII claim

Role of the EEOC
• The Equal Employment Opportunity Commission (EEOC) is the federal agency responsible for
enforcing Title VII

• Investigates and resolves discrimination complaints

• Can bring lawsuits against employers on behalf of employees or the public interest

• Employees must file a charge of discrimination with the EEOC before filing a lawsuit in federal court

• Must file the charge within 180 days of the discriminatory act (or 300 days in states with fair
employment agencies)
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• EEOC will investigate the charge and attempt to resolve it through mediation or conciliation

• EEOC can issue a right-to-sue letter, allowing the employee to file a lawsuit in federal court

• Issued if the EEOC is unable to resolve the charge or determines that there is reasonable cause to
believe discrimination occurred

• Employee must file a lawsuit within 90 days of receiving the right-to-sue letter

Administrative exhaustion requirements
• Employees must exhaust their administrative remedies with the EEOC before filing a lawsuit in federal
court

• Designed to give the EEOC an opportunity to investigate and resolve the complaint

• Failure to exhaust administrative remedies can result in dismissal of the lawsuit

• Administrative exhaustion requires filing a timely charge of discrimination with the EEOC

• Charge must be filed within 180 or 300 days of the discriminatory act, depending on the state

• Charge must include the basic facts of the discrimination claim, including the protected characteristic
and the adverse employment action

• EEOC will investigate the charge and attempt to resolve it through mediation or conciliation

• If the charge is not resolved, the EEOC will issue a right-to-sue letter, allowing the employee to file a
lawsuit in federal court

• Employee must file the lawsuit within 90 days of receiving the right-to-sue letter

Litigation of Title VII claims
• Employees can file a Title VII lawsuit in federal court after exhausting their administrative remedies
with the EEOC

• Lawsuit must be filed within 90 days of receiving a right-to-sue letter from the EEOC

• Lawsuit can seek various remedies, including reinstatement, back pay, compensatory damages, and
punitive damages

• Title VII lawsuits are typically tried before a jury

• Employee bears the initial burden of proving that discrimination occurred

• Employer can defend by demonstrating a legitimate, non-discriminatory reason for the adverse
employment action

• Employees can prove discrimination through direct or circumstantial evidence

• Direct evidence includes explicit statements or actions that demonstrate discriminatory intent

• Circumstantial evidence includes patterns of behavior or statistical evidence that suggest
discrimination

• Employers can avoid liability by demonstrating that the adverse employment action was based on a
legitimate, non-discriminatory reason

• Reason must be specific, clear, and supported by evidence
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• Examples: Demonstrating that an employee was terminated for poor performance or misconduct,
showing that a hiring decision was based on job-related qualifications

Remedies available under Title VII
• Employees who prevail in a Title VII lawsuit can obtain various remedies, designed to make them
whole and deter future discrimination

• Remedies can include both equitable relief, such as reinstatement and injunctions, and monetary
damages, such as back pay and compensatory damages

• The specific remedies available in a particular case will depend on the facts and circumstances of the
discrimination claim

Injunctive relief and reinstatement
• Courts can order employers to take affirmative steps to prevent future discrimination and correct past
discrimination

• Includes changes to policies, practices, or procedures that resulted in discrimination

• Examples: Requiring an employer to implement a non-discrimination policy, mandating diversity
training for employees and supervisors

• Courts can also order reinstatement of employees who were wrongfully terminated or denied
promotions

• Requires the employer to restore the employee to their previous position or an equivalent position

• Can include restoration of seniority, benefits, and other terms and conditions of employment

• Injunctive relief and reinstatement are designed to prevent future discrimination and make the
employee whole

• Removes the effects of past discrimination and ensures that the employee is not subjected to further
discrimination

• Examples: Reinstating an employee who was terminated due to their race, requiring an employer to
change a discriminatory hiring process

Back pay and front pay awards
• Courts can award back pay to employees who have lost wages or benefits due to discrimination

• Includes wages, salary, bonuses, and other compensation that the employee would have earned
absent the discrimination

• Calculated from the date of the discriminatory act to the date of judgment or reinstatement

• Courts can also award front pay to employees who cannot be reinstated due to hostility or other
factors

• Includes future wages and benefits that the employee would have earned absent the discrimination

• Designed to compensate the employee for the ongoing effects of the discrimination

• Back pay and front pay awards are designed to make the employee whole and compensate them for
the economic losses caused by the discrimination
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• Puts the employee in the same position they would have been in absent the discrimination

• Examples: Awarding back pay to an employee who was denied a promotion due to their gender,
awarding front pay to an employee who cannot be reinstated due to a hostile work environment

Compensatory and punitive damages
• Courts can award compensatory damages to employees who have suffered emotional distress, pain
and suffering, or other non-economic losses due to discrimination

• Includes damages for mental anguish, humiliation, and loss of enjoyment of life

• No cap on the amount of compensatory damages that can be awarded

• Courts can also award punitive damages to employees who have been subjected to particularly
egregious or malicious discrimination

• Designed to punish the employer and deter future discrimination

• Capped based on the size of the employer, ranging from $50,000 to $300,000

• Compensatory and punitive damages are designed to compensate employees for non-economic
losses and punish employers for egregious discrimination

• Provides additional deterrence and incentive for employers to prevent discrimination

• Examples: Awarding compensatory damages to an employee who suffered severe emotional distress
due to racial harassment, awarding punitive damages to an employee who was subjected to a pattern
of sexual harassment by a supervisor

Attorney's fees and costs
• Courts can award attorney's fees and costs to employees who prevail in a Title VII lawsuit

• Designed to encourage attorneys to take on discrimination cases and ensure that employees have
access to legal representation

• Can include reasonable hourly rates, expenses, and expert witness fees

• Attorney's fees and costs are awarded at the court's discretion

• Court will consider the degree of success obtained, the public interest served, and the reasonableness
of the fees and costs

• Fees and costs can be a significant portion of the total award, particularly in complex or lengthy cases

• Availability of attorney's fees and costs provides an additional incentive for employers to comply with
Title VII and resolve discrimination complaints

• Encourages employers to settle cases early and avoid the risk of a large fee award

• Examples: Awarding

2.2 Age Discrimination in Employment Act (ADEA)
The Age Discrimination in Employment Act (ADEA) protects workers 40 and older from age-based
discrimination. It covers hiring, promotions, benefits, and terminations for employers with 20+ employees,
aiming to promote employment based on abilities rather than age.
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ADEA prohibits age preferences in job ads, asking applicants' age during hiring, and forcing retirement at a
certain age. Exceptions exist for bona fide occupational qualifications. Employees can file discrimination
charges with the EEOC and potentially sue for lost wages, benefits, and liquidated damages.

Overview of ADEA protections
• The Age Discrimination in Employment Act (ADEA) is a federal law that prohibits employment
discrimination against individuals who are 40 years of age or older

• The ADEA applies to various aspects of employment, including hiring, promotion, compensation,
benefits, and termination

• The purpose of the ADEA is to promote employment of older persons based on their abilities rather
than their age and to help employers and employees find ways to meet problems arising from the
impact of age on employment

ADEA coverage and scope

Employers subject to ADEA
• The ADEA applies to employers with 20 or more employees, including state and local governments,
employment agencies, and labor organizations

• Employers are prohibited from discriminating against individuals who are 40 years of age or older in
any aspect of employment

• The ADEA also prohibits employers from retaliating against employees who oppose age
discrimination or participate in ADEA proceedings

Employees protected by ADEA
• The ADEA protects employees and job applicants who are 40 years of age or older from
discrimination based on age

• The ADEA does not protect employees under the age of 40, but some states have laws that protect
younger workers from age discrimination

• The ADEA protects both current employees and job applicants, regardless of their citizenship or
immigration status

Prohibited practices under ADEA

Discrimination in hiring
• Employers cannot refuse to hire an individual because of their age if the individual is 40 years of age
or older

• Job advertisements cannot include age preferences or limitations unless age is a bona fide
occupational qualification (BFOQ) for the position (airline pilots)

• Employers cannot ask job applicants their age or date of birth during the hiring process, except in
limited circumstances (verifying legal working age)
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Discrimination in promotion and benefits
• Employers cannot deny promotions or training opportunities to employees who are 40 years of age or
older based on their age

• Employers cannot reduce or eliminate benefits for older workers, such as health insurance or
retirement plans, based on their age

• Employers cannot force employees to retire at a certain age, except in limited circumstances
(executives or high policymakers)

Discrimination in layoffs and termination
• Employers cannot select employees for layoffs or termination based on their age if they are 40 years
of age or older

• Employers cannot pressure older employees to retire or accept early retirement packages based on
their age

• Employers cannot use age as a factor in determining which employees to retain during a reduction in
force (RIF), unless age is a BFOQ for the position

Exceptions and defenses to ADEA claims

Bona fide occupational qualifications
• In limited circumstances, employers can discriminate based on age if age is a BFOQ reasonably
necessary to the normal operation of the business

• For example, age may be a BFOQ for airline pilots due to safety concerns

• Employers have the burden of proving that age is a BFOQ for the position in question

• BFOQs are interpreted narrowly and are rarely successful defenses to ADEA claims

Reasonable factors other than age
• Employers can make employment decisions based on reasonable factors other than age (RFOA),
even if those factors have a disproportionate impact on older workers

• For example, employers can consider factors such as job performance, skills, and experience when
making employment decisions

• Employers have the burden of proving that the factor relied upon is reasonable and not a pretext for
age discrimination

• The RFOA defense is broader than the BFOQ defense and is more commonly used by employers in
ADEA cases

Bona fide seniority systems
• Employers can make employment decisions based on a bona fide seniority system that is not
intended to evade the purposes of the ADEA

• For example, employers can use seniority as a factor in determining layoffs or promotions
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• The seniority system must be based on length of service and must be applied consistently to all
employees

• The seniority system cannot require or permit involuntary retirement based on age

Enforcement of ADEA rights

Filing charges with EEOC
• Employees who believe they have been discriminated against based on age can file a charge of
discrimination with the Equal Employment Opportunity Commission (EEOC)

• The charge must be filed within 180 days of the alleged discriminatory act, or 300 days if there is a
state or local law prohibiting age discrimination

• The EEOC will investigate the charge and attempt to resolve the dispute through conciliation

Litigation of ADEA claims
• If the EEOC is unable to resolve the dispute, the employee can file a lawsuit in federal court

• The lawsuit must be filed within 90 days of receiving a right-to-sue letter from the EEOC

• The employee has the burden of proving that age was a motivating factor in the adverse employment
action

Remedies available under ADEA
• Employees who prevail in an ADEA lawsuit can recover lost wages and benefits, front pay, liquidated
damages, and attorney's fees and costs

• Liquidated damages are available if the employer's violation was willful and are equal to the amount of
lost wages and benefits

• Employees can also seek injunctive relief, such as reinstatement or promotion

• Punitive damages are not available under the ADEA

Interaction of ADEA with other laws

ADEA vs Title VII protections
• The ADEA and Title VII of the Civil Rights Act of 1964 both prohibit employment discrimination, but
they have some key differences

• Title VII prohibits discrimination based on race, color, religion, sex, and national origin, while the
ADEA only prohibits discrimination based on age

• The ADEA applies to employers with 20 or more employees, while Title VII applies to employers with
15 or more employees

• Employees can bring claims under both the ADEA and Title VII if they have been discriminated
against based on age and another protected characteristic

ADEA and state age discrimination laws
• Many states have their own age discrimination laws that provide greater protections than the ADEA
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• For example, some states have lower minimum employee thresholds or protect younger workers from
age discrimination

• Employees can bring claims under both the ADEA and state age discrimination laws

• State age discrimination laws may have different procedural requirements or remedies than the ADEA

Best practices for ADEA compliance

Reviewing policies for age bias
• Employers should review their employment policies and practices to ensure they do not discriminate
based on age

• For example, employers should avoid using age-related terms in job advertisements or asking for
age-related information on job applications

• Employers should also ensure that their policies are applied consistently to all employees regardless
of age

Training managers on age discrimination
• Employers should provide training to managers and supervisors on the ADEA and age discrimination

• Training should cover the types of conduct that are prohibited under the ADEA and how to avoid age
bias in employment decisions

• Managers should be instructed to base employment decisions on job-related factors such as skills,
experience, and performance, rather than age

Documenting employment decisions
• Employers should document the reasons for employment decisions, particularly those that may have a
disproportionate impact on older workers (layoffs, terminations)

• Documentation should include the criteria used to make the decision and how those criteria were
applied to individual employees

• Employers should retain documentation related to employment decisions in case of an ADEA claim or
investigation

• Consistent documentation can help employers demonstrate that employment decisions were based
on reasonable factors other than age

2.3 Americans with Disabilities Act (ADA)
The Americans with Disabilities Act (ADA) is a crucial law that protects individuals with disabilities from
workplace discrimination. It requires employers to provide reasonable accommodations and ensure equal
opportunities for qualified employees with disabilities.

The ADA defines disability broadly, covering physical and mental impairments that substantially limit major
life activities. It outlines employer obligations, including the interactive process for accommodations, and
prohibits discrimination in all aspects of employment.
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Overview of ADA
• The Americans with Disabilities Act (ADA) is a comprehensive federal law that prohibits discrimination
against individuals with disabilities in various aspects of employment

• The ADA applies to employers with 15 or more employees and ensures equal opportunities for
qualified individuals with disabilities

Purpose of ADA
• Aims to eliminate barriers and promote inclusion of individuals with disabilities in the workplace

• Provides a framework for employers to provide reasonable accommodations to qualified employees
with disabilities

• Fosters a diverse and inclusive workforce by prohibiting discrimination based on disability

Scope of coverage
• Applies to private employers, state and local governments, employment agencies, and labor unions

• Covers all aspects of employment, including job application procedures, hiring, firing, promotions,
compensation, and training

• Protects individuals with disabilities from discrimination in the workplace and ensures equal access to
employment opportunities

ADA disability definition
• The ADA defines disability as a physical or mental impairment that substantially limits one or more
major life activities

• Includes individuals with a record of such an impairment or those regarded as having an impairment

• Determination of disability is made on a case-by-case basis, considering the individual's specific
circumstances

Major life activities
• Includes activities such as caring for oneself, performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working

• Also includes the operation of major bodily functions (immune system, normal cell growth, digestive,
bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions)

Substantial limitations
• An impairment is considered substantially limiting if it significantly restricts an individual's ability to
perform a major life activity compared to most people in the general population

• Determination is made without considering the ameliorative effects of mitigating measures
(medication, assistive devices, or learned behavioral modifications)
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Mitigating measures
• Mitigating measures are devices, medications, or learned behavioral modifications that an individual
uses to manage their disability (insulin, hearing aids, prosthetics)

• The ADA requires that the determination of disability be made without considering the effects of
mitigating measures, with the exception of ordinary eyeglasses or contact lenses

Qualified individuals
• A qualified individual is a person with a disability who meets the necessary skills, experience,
education, and other job-related requirements for the position

• The individual must be able to perform the essential functions of the job with or without reasonable
accommodation

Essential job functions
• Essential functions are the fundamental duties of a position that the individual must be able to
perform, with or without reasonable accommodation

• Factors to consider include the employer's judgment, written job descriptions, amount of time spent
performing the function, and consequences of not requiring the function

Reasonable accommodations
• Reasonable accommodations are modifications or adjustments to the work environment or the way a
job is performed that enable a qualified individual with a disability to perform the essential functions of
the job

• Examples include modifying work schedules, providing assistive technology, making the workplace
accessible, or reassigning the individual to a vacant position

Undue hardship
• An employer is not required to provide an accommodation if it would impose an undue hardship on the
operation of the business

• Undue hardship is determined based on factors such as the nature and cost of the accommodation,
the employer's financial resources, and the impact on the business's operations

Prohibited discrimination
• The ADA prohibits discrimination against qualified individuals with disabilities in all aspects of
employment

Disparate treatment
• Disparate treatment occurs when an employer intentionally treats an individual with a disability less
favorably than others because of their disability

• Examples include refusing to hire, denying promotions, or providing unequal pay based on an
individual's disability
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Disparate impact
• Disparate impact occurs when a neutral policy or practice has a disproportionately negative effect on
individuals with disabilities, and the policy or practice is not job-related and consistent with business
necessity

• An employer may need to make reasonable accommodations to avoid disparate impact discrimination

Harassment and retaliation
• The ADA prohibits harassment based on an individual's disability, including offensive remarks,
physical threats, or other conduct that creates a hostile work environment

• Retaliation against an individual for asserting their rights under the ADA or participating in an
ADA-related investigation or proceeding is also prohibited

Reasonable accommodation process
• The reasonable accommodation process is an interactive dialogue between the employer and the
employee with a disability to identify and implement appropriate accommodations

Initiating the request
• The employee is responsible for requesting a reasonable accommodation, although the request does
not need to use specific language or be in writing

• The employer should respond promptly to the request and engage in the interactive process

Interactive dialogue
• The interactive process involves a good-faith discussion between the employer and employee to
identify the individual's limitations, essential job functions, and potential accommodations

• The process should be flexible and individualized, considering the unique needs of the employee and
the specific requirements of the job

Documenting accommodations
• Employers should document the reasonable accommodation process, including the request, the
interactive dialogue, and the implemented accommodations

• Documentation helps ensure consistency, facilitates communication, and provides a record in case of
future disputes or legal proceedings

Medical inquiries and exams
• The ADA regulates when and how employers can request medical information or require medical
examinations of employees or applicants

Pre-employment inquiries
• Before making a job offer, an employer cannot ask about the existence, nature, or severity of a
disability

• Employers may ask about an applicant's ability to perform specific job functions and can request a
demonstration of those abilities



Fiveable archived study guides Page 51

Post-offer inquiries
• After making a job offer, an employer may require a medical examination or make disability-related
inquiries, as long as all entering employees in the same job category are subject to the same
requirements

• If the examination or inquiry reveals a disability, the employer must demonstrate that any rescission of
the job offer is job-related and consistent with business necessity

Inquiries during employment
• During employment, an employer may make disability-related inquiries or require medical
examinations only if they are job-related and consistent with business necessity

• Employers may also make inquiries or require examinations as part of a voluntary wellness program
or to support an employee's request for reasonable accommodation

Enforcement and remedies
• The ADA provides various enforcement mechanisms and remedies for individuals who have
experienced disability discrimination

EEOC's role
• The U.S. Equal Employment Opportunity Commission (EEOC) is responsible for enforcing the ADA

• Individuals must file a charge of discrimination with the EEOC before pursuing a private lawsuit

• The EEOC investigates charges and may attempt to resolve the issue through conciliation or
mediation

Private lawsuits
• If the EEOC does not resolve the issue, or if the individual chooses to bypass the EEOC process, they
may file a private lawsuit in federal court

• The lawsuit must be filed within 90 days of receiving a "right to sue" letter from the EEOC

Available remedies
• Remedies for ADA violations may include hiring, reinstatement, promotion, back pay, front pay,
reasonable accommodations, and compensatory and punitive damages

• Compensatory damages cover actual losses (out-of-pocket expenses) and emotional distress, while
punitive damages are available in cases of intentional discrimination or reckless disregard for the law

Interplay with other laws
• The ADA interacts with other employment laws, such as the Family and Medical Leave Act (FMLA)
and workers' compensation

ADA vs FMLA
• The FMLA provides eligible employees with up to 12 weeks of unpaid, job-protected leave for serious
health conditions, while the ADA requires reasonable accommodations for employees with disabilities
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• An employee may be entitled to leave under both laws, and the employer must comply with the law
that provides the greater benefit to the employee

ADA vs workers' compensation
• Workers' compensation provides benefits to employees who suffer work-related injuries or illnesses,
while the ADA prohibits discrimination based on disability and requires reasonable accommodations

• An employee with a work-related injury may be entitled to both workers' compensation benefits and
reasonable accommodations under the ADA

Employer best practices
• Employers can take proactive steps to ensure compliance with the ADA and foster an inclusive
workplace

Policies and procedures
• Develop clear policies and procedures related to disability accommodations, medical inquiries, and
confidentiality of medical information

• Ensure that policies are communicated to all employees and consistently applied

Training for managers
• Provide training for managers and supervisors on ADA requirements, recognizing accommodation
requests, engaging in the interactive process, and avoiding discrimination

• Encourage open communication and a supportive attitude towards employees with disabilities

Proactive accommodations
• Identify and implement proactive accommodations that can benefit a wide range of employees, such
as ergonomic workstations, flexible work arrangements, and accessible technology

• Foster a culture of inclusion that values diversity and supports the needs of all employees, including
those with disabilities

2.4 Pregnancy Discrimination Act (PDA)
The Pregnancy Discrimination Act (PDA) protects workers from unfair treatment due to pregnancy or
related conditions. It's an amendment to Title VII of the Civil Rights Act, applying to employers with 15+
employees, covering hiring, benefits, and workplace accommodations.

The PDA works alongside other laws like the ADA and FMLA to ensure comprehensive protection for
pregnant workers. Employers must provide equal opportunities, reasonable accommodations, and clear
policies. Violations can lead to EEOC complaints or lawsuits with potential damages.

Pregnancy Discrimination Act (PDA) overview
• The PDA is an amendment to Title VII of the Civil Rights Act of 1964 that prohibits employment
discrimination on the basis of pregnancy, childbirth, or related medical conditions

• Enacted in 1978 to address the specific challenges and discrimination faced by pregnant women in
the workplace
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• Requires employers to treat pregnant employees the same as other employees with similar abilities or
limitations

PDA coverage and scope

Covered employers under PDA
• Applies to employers with 15 or more employees, including state and local governments, employment
agencies, and labor organizations

• Covers both full-time and part-time employees, as well as job applicants

• Protects women who are currently pregnant, have been pregnant in the past, or may become
pregnant in the future

Defining pregnancy, childbirth, and related conditions
• Pregnancy encompasses the entire gestation period from conception to delivery

• Childbirth includes labor, delivery, and the immediate postpartum period

• Related medical conditions can include morning sickness, gestational diabetes, preeclampsia, and
postpartum depression

• Also covers medical conditions that may be exacerbated by pregnancy (asthma, anemia, or
depression)

Prohibited practices under PDA

Hiring and employment decisions
• Employers cannot refuse to hire, promote, or terminate an employee due to pregnancy or related
conditions

• Pregnancy cannot be a factor in employment decisions, such as job assignments, training
opportunities, or performance evaluations

• Employers must provide equal opportunities for pregnant employees to participate in work-related
activities and events

Pregnancy and temporary disability
• Pregnant employees must be treated the same as other employees with similar abilities or limitations

• If an employer provides accommodations or benefits to employees with temporary disabilities, they
must provide the same to pregnant employees

• Includes offering light duty assignments, modified work schedules, or alternative job assignments

Health insurance and benefits
• Employers must provide the same health insurance coverage for pregnancy-related conditions as they
do for other medical conditions

• Cannot impose additional costs or limitations on health insurance coverage for pregnant employees
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• Must allow pregnant employees to take leave for pregnancy-related reasons under the same terms as
other medical leave policies

PDA and other laws

PDA vs Americans with Disabilities Act (ADA)
• The ADA provides protections for individuals with disabilities, which can include pregnancy-related
conditions that substantially limit a major life activity

• Pregnant employees may be entitled to reasonable accommodations under the ADA if they have a
qualifying disability

• The PDA and ADA work together to ensure comprehensive protections for pregnant workers

PDA vs Family and Medical Leave Act (FMLA)
• The FMLA provides eligible employees with up to 12 weeks of unpaid, job-protected leave for certain
family and medical reasons, including pregnancy and childbirth

• FMLA applies to employers with 50 or more employees and has specific eligibility requirements for
employees

• The PDA and FMLA can overlap, with the PDA ensuring non-discrimination and the FMLA providing
leave rights

Employer requirements and best practices

Reasonable accommodations for pregnant workers
• Employers should engage in an interactive process to determine appropriate accommodations for
pregnant employees

• Accommodations can include modifying work schedules, providing additional breaks, or reassigning
job duties

• Employers should not impose accommodations that are unwanted or unnecessary, as this may
constitute discrimination

Pregnancy leave policies
• Employers should have clear, written policies regarding pregnancy leave and related benefits

• Policies should be consistently applied to all eligible employees and not discriminate based on
pregnancy

• Employers should communicate leave policies to employees and provide guidance on how to request
leave

Lactation and breastfeeding accommodations
• The Fair Labor Standards Act (FLSA) requires employers to provide reasonable break time and a
private space for employees to express breast milk

• Employers should have a designated lactation room that is clean, private, and free from intrusion
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• Policies should allow for flexible scheduling to accommodate breastfeeding needs

PDA enforcement and remedies

Filing PDA complaints with EEOC
• Employees who believe they have been discriminated against based on pregnancy can file a
complaint with the Equal Employment Opportunity Commission (EEOC)

• The EEOC investigates complaints and may attempt to resolve the issue through mediation or
conciliation

• If the EEOC finds evidence of discrimination, it may file a lawsuit on behalf of the employee or issue a
"right to sue" letter

PDA lawsuits and damages
• Employees can file a private lawsuit against their employer for PDA violations, either after receiving a
"right to sue" letter from the EEOC or within 90 days of the discriminatory act

• Potential damages can include back pay, front pay, compensatory damages, and punitive damages

• Employers may also be required to provide equitable relief, such as reinstatement or promotion

Retaliation protections under PDA
• The PDA prohibits employers from retaliating against employees who oppose pregnancy
discrimination, file a complaint, or participate in an investigation or lawsuit

• Retaliation can include termination, demotion, harassment, or other adverse employment actions

• Employees who experience retaliation can file a separate complaint with the EEOC or pursue legal
action against their employer

2.5 Disparate treatment and disparate impact
Employment discrimination takes two main forms: disparate treatment and disparate impact. Disparate
treatment occurs when an employer intentionally treats someone differently based on a protected
characteristic. It requires proving discriminatory intent.

Disparate impact happens when a seemingly neutral policy disproportionately affects a protected group. It
focuses on the effects of policies rather than intent. Both are key concepts in understanding how
discrimination manifests in the workplace.

Disparate treatment overview
• Disparate treatment is a form of employment discrimination that occurs when an employer
intentionally treats an employee differently based on a protected characteristic (race, color, religion,
sex, national origin, age, disability)

• Disparate treatment claims require proof that the employer acted with discriminatory intent or motive

• Disparate treatment can occur in various employment decisions, including hiring, promotion,
compensation, discipline, and termination
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Intentional discrimination
• Intentional discrimination is the key element of disparate treatment claims

• Employers engage in intentional discrimination when they make employment decisions based on an
individual's protected characteristic

• Examples of intentional discrimination include refusing to hire someone due to their race or firing an
employee because of their age

Proving disparate treatment
• Proving disparate treatment requires evidence that the employer's actions were motivated by
discriminatory intent

• Plaintiffs can use direct evidence, such as discriminatory statements or policies, to prove disparate
treatment

• Circumstantial evidence, such as differential treatment of similarly situated employees, can also be
used to infer discriminatory intent

Burden of proof
• In disparate treatment cases, the plaintiff bears the initial burden of establishing a prima facie case of
discrimination

• Once the prima facie case is established, the burden shifts to the employer to provide a legitimate,
nondiscriminatory reason for the adverse employment action

• If the employer provides a legitimate reason, the burden shifts back to the plaintiff to demonstrate that
the employer's reason is a pretext for discrimination

Role of comparators
• Comparators are similarly situated employees who are treated differently than the plaintiff

• Plaintiffs often use comparators to demonstrate that they were treated less favorably than employees
outside their protected class

• Comparators should be similarly situated in terms of job duties, qualifications, and disciplinary history
to be considered valid

Disparate impact overview
• Disparate impact is a theory of employment discrimination that focuses on the effects of an employer's
policies or practices, rather than the intent behind them

• Disparate impact occurs when a facially neutral policy or practice has a disproportionately negative
impact on a protected group

• Disparate impact claims do not require proof of discriminatory intent, making them distinct from
disparate treatment claims

Unintentional discrimination
• Unintentional discrimination is the basis for disparate impact claims
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• Employers may unintentionally discriminate when they implement policies or practices that appear
neutral but have a disproportionate impact on a protected group

• Examples of unintentional discrimination include height and weight requirements that
disproportionately exclude women or educational requirements that disproportionately impact certain
racial groups

Facially neutral policies
• Facially neutral policies are employment practices that do not explicitly discriminate based on a
protected characteristic

• These policies may include selection criteria, testing procedures, or job requirements that apply to all
employees or applicants

• Despite their neutral appearance, facially neutral policies can still result in disparate impact if they
disproportionately affect a protected group

Disproportionate effect
• Disproportionate effect is the key element of disparate impact claims

• A policy or practice has a disproportionate effect when it adversely affects a protected group at a
significantly higher rate than other groups

• Statistical evidence is often used to demonstrate the disproportionate effect of a policy or practice on a
protected group

Business necessity defense
• Employers can defend against disparate impact claims by demonstrating that the challenged policy or
practice is job-related and consistent with business necessity

• The business necessity defense requires employers to show that the policy or practice is necessary
for the safe and efficient operation of the business

• If an employer successfully establishes a business necessity defense, the plaintiff must then
demonstrate that there is a less discriminatory alternative that would serve the employer's legitimate
needs

Disparate treatment vs disparate impact
• Disparate treatment and disparate impact are two distinct theories of employment discrimination
recognized under federal law

• Understanding the differences between these theories is crucial for employers seeking to comply with
anti-discrimination laws and for employees seeking to protect their rights

Intent requirement
• Disparate treatment requires proof of discriminatory intent, while disparate impact does not

• In disparate treatment cases, plaintiffs must show that the employer acted with a discriminatory motive
or purpose

• Disparate impact claims focus on the discriminatory effects of a policy or practice, regardless of the
employer's intent
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Proving discrimination
• Proving disparate treatment typically involves direct or circumstantial evidence of discriminatory intent,
such as discriminatory statements or differential treatment of similarly situated employees

• Proving disparate impact relies on statistical evidence demonstrating the disproportionate effect of a
policy or practice on a protected group

• Disparate impact claims often require more complex statistical analysis and expert testimony than
disparate treatment claims

Employer defenses
• Employers have different defenses available in disparate treatment and disparate impact cases

• In disparate treatment cases, employers can defend by providing a legitimate, nondiscriminatory
reason for the adverse employment action and showing that the reason is not a pretext for
discrimination

• In disparate impact cases, employers can defend by demonstrating that the challenged policy or
practice is job-related and consistent with business necessity

Remedies for violations
• Remedies for disparate treatment and disparate impact violations may include back pay, front pay,
compensatory damages, and punitive damages

• In disparate treatment cases, plaintiffs may also be entitled to reinstatement or other equitable relief

• In disparate impact cases, courts may order employers to eliminate the discriminatory policy or
practice and adopt less discriminatory alternatives

Disparate impact claims
• Disparate impact claims are a powerful tool for addressing unintentional discrimination in the
workplace

• To succeed in a disparate impact claim, plaintiffs must establish a prima facie case and demonstrate
that the challenged policy or practice has a disproportionate impact on a protected group

Prima facie case
• To establish a prima facie case of disparate impact, plaintiffs must identify a specific employment
practice that causes a disproportionate impact on a protected group

• Plaintiffs must also demonstrate that the challenged practice is not job-related or consistent with
business necessity

• The burden then shifts to the employer to prove that the practice is job-related and consistent with
business necessity

Statistical evidence
• Statistical evidence is crucial in disparate impact cases to demonstrate the disproportionate effect of a
policy or practice on a protected group
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• Plaintiffs may use statistical comparisons between the protected group and other groups to show the
adverse impact

• Courts often require statistically significant disparities to support a finding of disparate impact

Job-related and consistent with business necessity
• Employers can defend against disparate impact claims by showing that the challenged practice is
job-related and consistent with business necessity

• To establish this defense, employers must demonstrate that the practice is necessary for the safe and
efficient operation of the business

• Employers must also show that the practice accurately measures or predicts job performance

Alternative employment practices
• If an employer successfully establishes a business necessity defense, the plaintiff can still prevail by
demonstrating that there is a less discriminatory alternative that would serve the employer's legitimate
needs

• Alternative employment practices may include different selection criteria, modified testing procedures,
or revised job requirements

• Plaintiffs must show that the alternative practice would be equally effective in meeting the employer's
business needs while reducing the discriminatory impact

Disparate treatment claims
• Disparate treatment claims are the most common form of employment discrimination litigation

• To succeed in a disparate treatment claim, plaintiffs must prove that the employer acted with
discriminatory intent or motive

Direct evidence
• Direct evidence is evidence that directly proves discriminatory intent without the need for inference or
presumption

• Examples of direct evidence include discriminatory statements, policies, or admissions by the
employer

• Direct evidence is often difficult to obtain, as employers rarely make overtly discriminatory statements
or maintain explicitly discriminatory policies

Circumstantial evidence
• Circumstantial evidence is evidence that allows a factfinder to infer discriminatory intent based on the
surrounding circumstances

• Examples of circumstantial evidence include differential treatment of similarly situated employees,
statistical disparities, and deviations from standard procedures

• Circumstantial evidence is more common than direct evidence in disparate treatment cases
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McDonnell Douglas framework
• The McDonnell Douglas framework is a burden-shifting analysis used in disparate treatment cases
based on circumstantial evidence

• Under this framework, the plaintiff must first establish a prima facie case of discrimination

• The burden then shifts to the employer to articulate a legitimate, nondiscriminatory reason for the
adverse employment action

• If the employer provides a legitimate reason, the burden shifts back to the plaintiff to demonstrate that
the employer's reason is a pretext for discrimination

Pretext for discrimination
• Pretext is a false or misleading reason given by an employer to cover up discriminatory intent

• Plaintiffs can prove pretext by showing that the employer's stated reason is not credible, consistent, or
sufficient to explain the adverse employment action

• Evidence of pretext may include inconsistencies in the employer's explanation, deviations from
standard procedures, or more favorable treatment of similarly situated employees outside the protected
class

Defenses to discrimination claims
• Employers have several defenses available in response to discrimination claims under federal law

• These defenses can help employers justify employment practices that would otherwise be considered
discriminatory

Bona fide occupational qualification (BFOQ)
• The BFOQ defense allows employers to discriminate based on certain protected characteristics if the
characteristic is reasonably necessary for the normal operation of the business

• The BFOQ defense is narrow and applies only to discrimination based on sex, religion, or national
origin

• Examples of BFOQs include hiring only female guards for women's prisons or requiring that actors in
a play be of a specific race or ethnicity

Seniority systems
• Employers can defend against discrimination claims by showing that the challenged practice is based
on a bona fide seniority system

• Seniority systems must be based on length of service and applied consistently to all employees

• Seniority systems can have a disparate impact on protected groups, but they are generally lawful if
they are not designed or used to discriminate

Affirmative action plans
• Affirmative action plans are programs designed to increase the representation of underrepresented
groups in the workforce
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• Employers can use affirmative action plans as a defense to reverse discrimination claims brought by
members of the majority group

• Affirmative action plans must be narrowly tailored to address specific disparities and must not
unnecessarily trammel the rights of the majority group

Retaliation and interference
• Employers are prohibited from retaliating against employees who engage in protected activities, such
as filing discrimination complaints or participating in investigations

• Employers are also prohibited from interfering with an employee's exercise of rights under
anti-discrimination laws

• Employers can defend against retaliation and interference claims by showing that the adverse action
was based on a legitimate, non-retaliatory reason

Remedies for discrimination
• Employees who experience discrimination may be entitled to various remedies under federal law

• The availability and amount of remedies depend on the specific anti-discrimination statute and the
facts of the case

Back pay and front pay
• Back pay is a remedy that compensates employees for lost wages and benefits resulting from
discriminatory actions

• Front pay is a remedy that compensates employees for future lost wages and benefits when
reinstatement is not feasible

• Back pay and front pay are available under Title VII, the ADEA, and the ADA

Compensatory and punitive damages
• Compensatory damages are a remedy that compensates employees for emotional distress, pain and
suffering, and other non-economic losses resulting from discrimination

• Punitive damages are a remedy that punishes employers for malicious or reckless discrimination and
deters future misconduct

• Compensatory and punitive damages are available under Title VII and the ADA, but not under the
ADEA

Injunctive relief
• Injunctive relief is a remedy that orders employers to take specific actions or refrain from certain
conduct

• Examples of injunctive relief include ordering an employer to reinstate a terminated employee, provide
training on anti-discrimination policies, or modify discriminatory practices

• Injunctive relief is available under all federal anti-discrimination statutes
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Attorneys' fees and costs
• Prevailing plaintiffs in discrimination cases may be entitled to recover reasonable attorneys' fees and
costs from the employer

• The availability of attorneys' fees encourages private enforcement of anti-discrimination laws and
helps level the playing field between employees and employers

• Attorneys' fees are available under Title VII, the ADEA, and the ADA

2.6 Affirmative action and reverse discrimination
Affirmative action policies aim to increase opportunities for underrepresented groups in education and
employment. These policies, originating in the 1960s, have faced legal challenges and debates over
fairness, effectiveness, and constitutionality.

The legal basis for affirmative action includes the Equal Protection Clause and Title VII of the Civil Rights
Act. Courts apply strict scrutiny to race-based programs, requiring them to serve compelling interests and
be narrowly tailored.

History of affirmative action
• Affirmative action policies aim to increase opportunities for underrepresented groups in areas such as
education and employment

• Originated in the 1960s as a response to persistent racial discrimination and inequality in the United
States

• Executive Order 10925 issued by President John F. Kennedy in 1961 introduced the term "affirmative
action" and required federal contractors to take measures to ensure non-discrimination in employment
practices

Legal basis for affirmative action

Equal Protection Clause
• Found in the Fourteenth Amendment to the U.S. Constitution

• Prohibits states from denying any person within its jurisdiction the equal protection of the laws

• Serves as a basis for challenging affirmative action policies that allegedly discriminate against
non-minority groups (reverse discrimination)

• Requires courts to apply strict scrutiny when evaluating race-based affirmative action programs

Title VII of Civil Rights Act
• Passed in 1964, prohibits employment discrimination based on race, color, religion, sex, or national
origin

• Allows for voluntary affirmative action plans to address underrepresentation of protected groups in the
workforce

• Establishes the "disparate impact" theory of discrimination, which can be used to challenge facially
neutral policies that have a disproportionate adverse effect on protected groups
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Affirmative action in employment

Voluntary affirmative action plans
• Employers may choose to implement affirmative action plans to increase diversity in their workforce

• Plans must be narrowly tailored to address specific instances of underrepresentation or past
discrimination

• Cannot establish rigid quotas or unduly trammel the rights of non-minority employees

• Examples: targeted recruitment efforts, mentorship programs, and diversity training initiatives

Court-ordered affirmative action
• Courts may impose affirmative action plans as a remedy for proven instances of systemic
discrimination

• Must be narrowly tailored to address the specific discriminatory practices and their effects

• Can include numerical goals and timetables for increasing representation of underrepresented groups

• Example: a court ordering a company to implement an affirmative action plan after finding evidence of
long-standing discriminatory hiring practices

Reverse discrimination claims

Disparate treatment vs disparate impact
• Disparate treatment occurs when an employer intentionally treats an individual less favorably because
of their race, color, religion, sex, or national origin

• Disparate impact occurs when a facially neutral policy or practice has a disproportionate adverse
effect on a protected group, even in the absence of discriminatory intent

• Reverse discrimination claims often allege disparate treatment, arguing that affirmative action policies
intentionally discriminate against non-minority groups

Burden of proof
• In disparate treatment cases, the plaintiff must prove that the employer acted with discriminatory intent

• In disparate impact cases, the plaintiff must demonstrate that a specific policy or practice has a
disproportionate adverse effect on a protected group

• If the plaintiff establishes a prima facie case, the burden shifts to the employer to provide a legitimate,
non-discriminatory reason for the policy or practice

• The plaintiff must then prove that the employer's proffered reason is a pretext for discrimination

Supreme Court cases on affirmative action

Regents of the University of California v. Bakke
• Landmark 1978 case addressing affirmative action in higher education admissions
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• Court held that the use of racial quotas in admissions was unconstitutional, but race could be
considered as one factor among many in a holistic review process

• Established the principle that affirmative action policies must be narrowly tailored to achieve a
compelling government interest (diversity in education)

Grutter v. Bollinger
• 2003 case involving the University of Michigan Law School's affirmative action admissions policy

• Court upheld the policy, finding that it was narrowly tailored to achieve the compelling interest of
obtaining the educational benefits of a diverse student body

• Emphasized that race-conscious admissions policies must be flexible, individualized, and time-limited

Ricci v. DeStefano
• 2009 case involving the New Haven, Connecticut Fire Department's promotion practices

• City officials discarded test results that would have promoted mostly white firefighters, citing concerns
about the test's disparate impact on minority candidates

• Court held that the city's actions constituted disparate treatment discrimination against the white
firefighters, as there was insufficient evidence that the test was invalid or that the city would have faced
disparate impact liability

Affirmative action in government contracting

Set-aside programs
• Government agencies may establish programs that set aside a percentage of contracts for businesses
owned by underrepresented groups (minority-owned, women-owned, or disadvantaged businesses)

• Must be justified by evidence of past discrimination in the relevant industry and narrowly tailored to
address that discrimination

• Example: a city government setting aside 10% of its construction contracts for minority-owned
businesses

Strict scrutiny standard
• Race-based affirmative action programs in government contracting are subject to strict scrutiny under
the Equal Protection Clause

• Government must demonstrate that the program serves a compelling interest and is narrowly tailored
to achieve that interest

• Compelling interests may include remedying the effects of past discrimination or promoting diversity in
a particular industry

• Narrow tailoring requires that the program is the least restrictive means of achieving the government's
objectives and is limited in duration
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Critiques of affirmative action

Fairness and meritocracy
• Critics argue that affirmative action policies undermine principles of fairness and meritocracy by giving
preferential treatment to individuals based on race or gender

• Contend that such policies can lead to the selection of less qualified candidates over more qualified
ones

• Argue that affirmative action perpetuates the idea that underrepresented groups are inferior and need
special assistance to succeed

Stigmatization and stereotyping
• Some critics argue that affirmative action policies can stigmatize beneficiaries by creating the
perception that their achievements are due to preferential treatment rather than merit

• Contend that this can reinforce negative stereotypes about the capabilities of underrepresented
groups

• Argue that affirmative action can foster resentment and division among racial and ethnic groups

Alternatives to affirmative action

Socioeconomic-based policies
• Some propose using socioeconomic status as a basis for affirmative action policies, rather than race
or gender

• Argue that this approach would target disadvantage more directly and avoid the controversial use of
racial classifications

• Examples: giving preference to low-income students in college admissions or to businesses from
economically distressed areas in government contracting

Race-neutral approaches
• Advocates for race-neutral alternatives argue that affirmative action goals can be achieved without
explicitly considering race

• Examples: targeted recruitment efforts in underrepresented communities, partnerships with schools in
disadvantaged areas, and the use of non-racial criteria (first-generation college student, overcoming
adversity) in admissions or hiring decisions

• Contend that race-neutral approaches can increase diversity while avoiding the legal and social
controversies associated with race-based affirmative action

Future of affirmative action

State-level bans
• Several states (California, Washington, Michigan, Nebraska, Arizona, and Oklahoma) have passed
laws or constitutional amendments prohibiting the use of affirmative action in public education,
employment, and contracting



Fiveable archived study guides Page 66

• These bans have led to significant declines in minority representation at selective public universities
and in government contracting in the affected states

• Supporters of affirmative action argue that these bans have set back progress toward racial and
gender equality, while opponents contend that they have restored fairness and meritocracy

Pending legal challenges
• Affirmative action policies continue to face legal challenges, particularly in the context of higher
education admissions

• Recent cases, such as Students for Fair Admissions v. Harvard and Students for Fair Admissions v.
University of North Carolina, allege that race-conscious admissions policies discriminate against
Asian-American applicants

• The outcomes of these cases could have significant implications for the future of affirmative action in
higher education and beyond

• The Supreme Court's evolving composition and jurisprudence on issues of race and equal protection
may also shape the future of affirmative action policies
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Unit 3 – Harassment and Hostile Work
Environments
3.1 Sexual harassment
Sexual harassment in the workplace is a serious form of sex discrimination prohibited by employment laws.
It encompasses two main categories: quid pro quo harassment, involving threats or promises tied to sexual
conduct, and hostile work environment, where pervasive unwelcome behavior creates an intimidating
atmosphere.

To establish a sexual harassment claim, plaintiffs must prove unwelcome conduct that's severe or
pervasive and based on sex or gender. Employer liability varies depending on the harasser's relationship
to the company. Prevention strategies include clear policies, regular training, and effective reporting
procedures.

Types of sexual harassment
• Sexual harassment is a form of sex discrimination prohibited by employment laws

• Two main categories of sexual harassment recognized by the courts quid pro quo harassment and
hostile work environment

Quid pro quo harassment
• Occurs when an employee's submission to or rejection of unwelcome sexual conduct is used as the
basis for employment decisions

• Involves an explicit or implicit threat or promise of job benefits or detriments (promotions, demotions,
termination)

• Typically committed by someone with authority over the victim's employment (supervisor, manager)

• Single incident can constitute quid pro quo harassment

Hostile work environment
• Arises when unwelcome sexual conduct is severe or pervasive enough to create an intimidating,
hostile, or offensive work environment

• Conduct must unreasonably interfere with an employee's work performance or alter the terms and
conditions of employment

• Can be created by supervisors, coworkers, or non-employees (clients, customers, vendors)

• Considers the totality of the circumstances (frequency, severity, physically threatening or humiliating,
unreasonably interferes with work)

Elements of a sexual harassment claim
• To establish a prima facie case of sexual harassment, a plaintiff must prove several elements

• The specific elements may vary depending on the type of harassment and jurisdiction
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Unwelcome conduct
• The conduct must be unwelcome to the victim

• Determined by both subjective and objective standards (victim's perception and reasonable person
standard)

• Includes verbal, visual, or physical conduct of a sexual nature (comments, jokes, gestures, touching,
displaying explicit materials)

• Consensual relationships can become unwelcome over time

Severe or pervasive
• The conduct must be severe or pervasive enough to create a hostile work environment

• Severe conduct (sexual assault) may be sufficient even if isolated

• Pervasive conduct occurs frequently and regularly

• Factors considered frequency, severity, physically threatening or humiliating, unreasonable
interference with work

Based on sex or gender
• The conduct must be based on the victim's sex or gender

• Includes conduct motivated by sexual desire, gender stereotypes, or general hostility towards a
particular sex

• Same-sex harassment is actionable if based on sex or gender

• Need not be sexual in nature if motivated by sex or gender (non-sexual bullying or hazing)

Employer liability for sexual harassment
• Employers can be held liable for sexual harassment committed by supervisors, coworkers, or
non-employees

• The standard for liability depends on the harasser's relationship to the employer and the employer's
knowledge of the harassment

Harassment by supervisors
• Employers are strictly liable for quid pro quo harassment by supervisors

• For hostile work environment harassment, employers are vicariously liable subject to an affirmative
defense (Faragher/Ellerth defense)

• Defense requires the employer to prove it exercised reasonable care to prevent and correct
harassment and the employee unreasonably failed to take advantage of preventive or corrective
opportunities

Harassment by coworkers
• Employers are liable for coworker harassment if they knew or should have known about the conduct
and failed to take prompt and appropriate corrective action
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• Constructive knowledge can be inferred from the pervasiveness of the harassment or other facts
indicating awareness

• Corrective action should be reasonably calculated to end the harassment (discipline, training,
monitoring)

Harassment by non-employees
• Employers can be liable for harassment by non-employees (clients, customers, vendors) over whom
they have control

• Liability arises if the employer knew or should have known about the conduct and failed to take prompt
and appropriate corrective action

• The extent of the employer's control and legal responsibility over the non-employee is considered

Preventing sexual harassment in the workplace
• Employers should take proactive steps to prevent sexual harassment from occurring

• Effective prevention measures can limit liability and foster a respectful work environment

Anti-harassment policies
• Employers should maintain written policies prohibiting sexual harassment

• Policies should define sexual harassment, provide examples, and state the consequences for
violations

• Policies should be clearly communicated to all employees and regularly updated

Employee training
• Employers should provide regular training on sexual harassment prevention

• Training should educate employees on the types of conduct that constitute harassment, reporting
procedures, and the employer's commitment to a harassment-free workplace

• Supervisors and managers should receive additional training on handling complaints and maintaining
a respectful work environment

Reporting procedures
• Employers should establish clear and accessible procedures for reporting sexual harassment

• Multiple reporting channels should be available (HR, supervisors, hotline)

• Complaints should be promptly and thoroughly investigated by impartial and trained personnel

• Confidentiality should be maintained to the extent possible

• Employees should be protected from retaliation for reporting harassment or participating in
investigations

Investigating sexual harassment complaints
• Prompt and thorough investigations are critical for addressing sexual harassment and limiting liability
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• Investigations should be conducted by impartial and trained personnel

Prompt and thorough investigations
• Investigations should be initiated promptly upon receiving a complaint or becoming aware of potential
harassment

• Investigators should interview the complainant, alleged harasser, and relevant witnesses

• Relevant documents and evidence should be reviewed (emails, texts, security footage)

• Investigations should be completed in a timely manner and findings communicated to the parties

Confidentiality considerations
• Investigators should maintain confidentiality to the extent possible

• Information should be shared only on a need-to-know basis

• Confidentiality may be limited by the need to conduct a thorough investigation or take appropriate
corrective action

• Complainants should be informed of the limits of confidentiality

Documenting the investigation
• Investigators should carefully document all steps of the investigation

• Documentation should include interview notes, witness statements, evidence reviewed, and findings

• Documentation should be maintained in a secure and confidential manner

• Thorough documentation can support the employer's defense in case of legal action

Remedies for sexual harassment victims
• Victims of sexual harassment may be entitled to various remedies under employment laws

• The available remedies depend on the type of claim and jurisdiction

Injunctive relief
• Courts may order the employer to take specific actions to address the harassment (cease and desist
orders)

• Injunctive relief can include reinstatement, promotion, or other changes to the victim's employment
status

• Employers may be required to implement training, revise policies, or monitor the work environment

Compensatory damages
• Victims may recover compensatory damages for economic losses (back pay, front pay) and emotional
distress

• Economic damages are based on actual losses incurred due to the harassment (lost wages, benefits)
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• Emotional distress damages compensate for mental anguish, humiliation, and other non-economic
harm

• Compensatory damages are subject to statutory caps based on the employer's size

Punitive damages
• In cases of egregious or malicious harassment, victims may be awarded punitive damages

• Punitive damages are intended to punish the employer and deter future misconduct

• Employers may be liable for punitive damages if they acted with reckless indifference to the victim's
rights

• Punitive damages are subject to constitutional and statutory limitations

Retaliation against sexual harassment complainants
• Employment laws prohibit retaliation against employees who engage in protected activities related to
sexual harassment

• Retaliation can be a separate violation even if the underlying harassment claim is not substantiated

Protected activities
• Making a good faith complaint of sexual harassment to the employer or a government agency

• Participating in a sexual harassment investigation or legal proceeding

• Opposing or refusing to participate in sexual harassment

• Requesting a reasonable accommodation related to sexual harassment (schedule change, transfer)

Adverse employment actions
• Retaliation involves taking an adverse employment action against an employee for engaging in a
protected activity

• Adverse actions include termination, demotion, salary reduction, discipline, and other actions that
would deter a reasonable employee from engaging in protected activity

• Adverse actions can also include threats, harassment, or other forms of intimidation

Causal connection
• To establish retaliation, there must be a causal connection between the protected activity and the
adverse action

• Temporal proximity between the activity and adverse action can suggest causation

• Other evidence of retaliatory motive may include statements, differential treatment of similarly situated
employees, or pretextual reasons for the adverse action

• But-for causation the protected activity must be the determining factor for the adverse action

Sexual harassment laws and regulations
• Sexual harassment is prohibited by various federal, state, and local laws and regulations
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• These laws provide the legal framework for sexual harassment claims and employer obligations

Title VII of the Civil Rights Act
• Federal law that prohibits employment discrimination based on sex, race, color, national origin, and
religion

• Applies to employers with 15 or more employees

• Enforced by the Equal Employment Opportunity Commission (EEOC)

• Requires exhaustion of administrative remedies before filing a lawsuit (EEOC charge)

State and local laws
• Many states and localities have their own anti-discrimination laws that prohibit sexual harassment

• Some state laws may apply to smaller employers or provide greater protections than federal law

• State laws may have different procedural requirements or remedies

• Some states require sexual harassment prevention training for employers of a certain size

EEOC guidelines
• The EEOC has issued guidelines on sexual harassment that interpret Title VII

• The guidelines define sexual harassment, describe employer liability standards, and recommend
preventive measures

• The guidelines are not binding law but are given deference by courts

• The guidelines emphasize the importance of maintaining a harassment-free work environment and
taking prompt corrective action in response to complaints

3.2 Other forms of harassment (racial, religious, etc.)
Workplace harassment extends beyond sexual misconduct, encompassing discrimination based on race,
religion, age, disability, and more. These forms of harassment create hostile work environments and
violate federal laws like Title VII and the ADA.

Employers must prevent all types of harassment through clear policies, training, and prompt investigations.
Victims have legal protections and may seek remedies like damages or reinstatement. Understanding
these issues is crucial for maintaining fair, respectful workplaces.

Racial harassment in the workplace
• Racial harassment involves unwelcome conduct or comments based on an individual's race or color
that creates a hostile, intimidating, or offensive work environment

• Racial harassment can include racial slurs, offensive jokes, derogatory comments, or displaying racist
symbols or images in the workplace

Defining racial harassment
• Racial harassment is a form of discrimination that violates Title VII of the Civil Rights Act of 1964
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• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their race or color

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision (firing, demotion, etc.)

• Examples include using racial epithets, making offensive comments about a person's race, or
displaying racist symbols like swastikas or nooses

Legal protections against racial harassment
• Title VII of the Civil Rights Act of 1964 prohibits employment discrimination based on race, color,
religion, sex, or national origin

• Applies to employers with 15 or more employees, including federal, state, and local governments,
employment agencies, and labor organizations

• The Equal Employment Opportunity Commission (EEOC) enforces Title VII and investigates
complaints of racial harassment in the workplace

• Many states also have their own anti-discrimination laws that may provide additional protections

Employer liability for racial harassment
• Employers are liable for racial harassment by supervisors that results in a negative employment action
such as termination, failure to promote, or loss of wages

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees over whom
they have control (e.g., independent contractors or customers) if they knew or should have known
about the harassment and failed to take prompt and appropriate corrective action

Preventing racial harassment
• Employers should have a clear anti-harassment policy that prohibits racial harassment and provides a
procedure for reporting and investigating complaints

• Employers should provide regular training to all employees on the policy and how to recognize and
report harassment

• Supervisors and managers should be trained on how to prevent, recognize, and respond to
harassment complaints

• Employers should take all complaints of racial harassment seriously, investigate them promptly and
thoroughly, and take appropriate corrective action to stop the harassment and prevent it from recurring

Religious harassment in the workplace
• Religious harassment involves unwelcome conduct or comments based on an individual's religion that
creates a hostile, intimidating, or offensive work environment

• Can include offensive remarks about a person's religious beliefs or practices, pressure to convert to a
certain religion, or adverse treatment because of religious beliefs
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Defining religious harassment
• Religious harassment is a form of discrimination that violates Title VII of the Civil Rights Act of 1964

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their religion

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include offensive jokes about a particular religion, proselytizing or pressuring employees to
convert, or refusing to accommodate an employee's religious practices

Legal protections against religious harassment
• Title VII prohibits discrimination based on religion, which includes religious harassment

• Employers must reasonably accommodate an employee's sincerely held religious practices unless
doing so would impose an undue hardship on the business

• Accommodations may include allowing time off for religious observances, modifying work schedules,
or allowing religious dress or grooming practices

• Employers cannot retaliate against an employee for requesting a religious accommodation or
complaining about religious harassment

Employer liability for religious harassment
• Employers are liable for religious harassment by supervisors that results in a negative employment
action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing religious harassment
• Employers should have a clear policy prohibiting religious harassment and providing a procedure for
reporting and investigating complaints

• Managers should be trained on how to handle requests for religious accommodations and how to
prevent and respond to religious harassment

• Employers should foster a culture of respect and inclusivity for all religious beliefs and practices

• Employers should take all complaints of religious harassment seriously, investigate them promptly,
and take appropriate corrective action to stop the harassment and prevent it from recurring

Age-based harassment
• Age-based harassment involves unwelcome conduct or comments based on an individual's age that
creates a hostile, intimidating, or offensive work environment

• Can include offensive jokes about someone's age, derogatory age-related comments, or adverse
treatment because of age
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Defining age-based harassment
• Age-based harassment is a form of discrimination that violates the Age Discrimination in Employment
Act (ADEA)

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their age

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include calling an older worker "grandpa" or "old man," making jokes about memory loss or
physical decline, or excluding older workers from meetings or opportunities

Legal protections against age-based harassment
• The ADEA prohibits employment discrimination against individuals who are 40 years of age or older

• Protects both employees and job applicants from discrimination based on age in hiring, promotion,
discharge, compensation, or terms and conditions of employment

• Employers cannot retaliate against an employee for complaining about age discrimination or
participating in an ADEA proceeding

Employer liability for age-based harassment
• Employers are liable for age-based harassment by supervisors that results in a negative employment
action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing age-based harassment
• Employers should have a clear policy prohibiting age-based harassment and providing a procedure for
reporting and investigating complaints

• Managers should be trained on how to prevent and respond to age-based harassment

• Employers should foster a culture of respect and inclusivity for all ages in the workplace

• Employers should take all complaints of age-based harassment seriously, investigate them promptly,
and take appropriate corrective action to stop the harassment and prevent it from recurring

Disability-based harassment
• Disability-based harassment involves unwelcome conduct or comments based on an individual's
disability that creates a hostile, intimidating, or offensive work environment

• Can include offensive jokes or comments about a person's disability, refusal to provide reasonable
accommodations, or adverse treatment because of a disability
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Defining disability-based harassment
• Disability-based harassment is a form of discrimination that violates the Americans with Disabilities
Act (ADA) and the Rehabilitation Act

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their disability

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include mocking a person's disability, using derogatory terms like "cripple" or "retard," or
intentionally excluding someone from work events because of their disability

Legal protections against disability-based harassment
• The ADA and Rehabilitation Act prohibit discrimination against qualified individuals with disabilities in
employment

• Employers must provide reasonable accommodations to employees with disabilities unless doing so
would impose an undue hardship on the business

• Accommodations may include modifying work schedules, providing assistive technology, or modifying
the work environment

• Employers cannot retaliate against an employee for requesting an accommodation or complaining
about disability-based harassment

Employer liability for disability-based harassment
• Employers are liable for disability-based harassment by supervisors that results in a negative
employment action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing disability-based harassment
• Employers should have a clear policy prohibiting disability-based harassment and providing a
procedure for reporting and investigating complaints

• Managers should be trained on how to handle requests for reasonable accommodations and how to
prevent and respond to disability-based harassment

• Employers should foster a culture of respect and inclusivity for individuals with disabilities

• Employers should take all complaints of disability-based harassment seriously, investigate them
promptly, and take appropriate corrective action to stop the harassment and prevent it from recurring

National origin harassment
• National origin harassment involves unwelcome conduct or comments based on an individual's
national origin, ethnicity, or accent that creates a hostile, intimidating, or offensive work environment
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• Can include offensive jokes or comments about a person's nationality, mocking someone's accent, or
adverse treatment because of national origin

Defining national origin harassment
• National origin harassment is a form of discrimination that violates Title VII of the Civil Rights Act of
1964

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their national origin or ethnicity

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include mocking someone's accent, using ethnic slurs, or making derogatory comments
about a particular country or culture

Legal protections against national origin harassment
• Title VII prohibits employment discrimination based on national origin, which includes national origin
harassment

• The Immigration Reform and Control Act (IRCA) prohibits discrimination based on citizenship or
immigration status

• Employers cannot retaliate against an employee for complaining about national origin harassment or
participating in a Title VII proceeding

Employer liability for national origin harassment
• Employers are liable for national origin harassment by supervisors that results in a negative
employment action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing national origin harassment
• Employers should have a clear policy prohibiting national origin harassment and providing a
procedure for reporting and investigating complaints

• Managers should be trained on how to prevent and respond to national origin harassment

• Employers should foster a culture of respect and inclusivity for all nationalities and ethnicities in the
workplace

• Employers should take all complaints of national origin harassment seriously, investigate them
promptly, and take appropriate corrective action to stop the harassment and prevent it from recurring

Harassment based on sexual orientation
• Harassment based on sexual orientation involves unwelcome conduct or comments based on an
individual's sexual orientation (gay, lesbian, bisexual, etc.) that creates a hostile, intimidating, or
offensive work environment
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• Can include offensive jokes or comments about a person's sexual orientation, using derogatory terms
like "fag" or "dyke," or adverse treatment because of sexual orientation

Defining sexual orientation harassment
• Sexual orientation harassment is a form of discrimination based on an individual's actual or perceived
sexual orientation

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their sexual orientation

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include using homophobic slurs, making offensive jokes about gay or lesbian individuals, or
deliberately outing someone's sexual orientation without their consent

Legal protections against sexual orientation harassment
• While there is no federal law that explicitly prohibits discrimination based on sexual orientation, the
Supreme Court has ruled that Title VII's prohibition on sex discrimination includes discrimination based
on sexual orientation

• Many states and local jurisdictions have laws that prohibit discrimination based on sexual orientation

• Employers cannot retaliate against an employee for complaining about sexual orientation harassment
or participating in a related proceeding

Employer liability for sexual orientation harassment
• Employers are liable for sexual orientation harassment by supervisors that results in a negative
employment action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing sexual orientation harassment
• Employers should have a clear policy prohibiting harassment based on sexual orientation and
providing a procedure for reporting and investigating complaints

• Managers should be trained on how to prevent and respond to sexual orientation harassment

• Employers should foster a culture of respect and inclusivity for all sexual orientations in the workplace

• Employers should take all complaints of sexual orientation harassment seriously, investigate them
promptly, and take appropriate corrective action to stop the harassment and prevent it from recurring

Harassment based on gender identity
• Harassment based on gender identity involves unwelcome conduct or comments based on an
individual's gender identity (transgender, non-binary, etc.) that creates a hostile, intimidating, or
offensive work environment
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• Can include offensive jokes or comments about a person's gender identity, intentionally misgendering
someone, or adverse treatment because of gender identity

Defining gender identity harassment
• Gender identity harassment is a form of discrimination based on an individual's actual or perceived
gender identity

• Involves verbal or physical conduct that denigrates or shows hostility or aversion toward an individual
because of their gender identity

• Can be severe or pervasive enough to create a hostile work environment or result in an adverse
employment decision

• Examples include using transphobic slurs, intentionally misgendering a transgender colleague, or
denying someone access to the restroom that corresponds with their gender identity

Legal protections against gender identity harassment
• While there is no federal law that explicitly prohibits discrimination based on gender identity, the
Supreme Court has ruled that Title VII's prohibition on sex discrimination includes discrimination based
on gender identity

• Many states and local jurisdictions have laws that prohibit discrimination based on gender identity

• Employers cannot retaliate against an employee for complaining about gender identity harassment or
participating in a related proceeding

Employer liability for gender identity harassment
• Employers are liable for gender identity harassment by supervisors that results in a negative
employment action

• If the harassment does not result in a negative employment action, the employer can avoid liability by
proving they reasonably tried to prevent and promptly correct the harassing behavior

• Employers are liable for harassment by non-supervisory employees or non-employees if they knew or
should have known about the harassment and failed to take prompt and appropriate corrective action

Preventing gender identity harassment
• Employers should have a clear policy prohibiting harassment based on gender identity and providing a
procedure for reporting and investigating complaints

• Managers should be trained on how to prevent and respond to gender identity harassment and how to
respectfully interact with transgender and non-binary colleagues

• Employers should foster a culture of respect and inclusivity for all gender identities in the workplace

• Employers should take all complaints of gender identity harassment seriously, investigate them
promptly, and take appropriate corrective action to stop the harassment and prevent it from recurring

Retaliation for reporting harassment
• Retaliation occurs when an employer takes an adverse action against an employee because the
employee engaged in a protected activity, such as reporting harassment or participating in a
harassment investigation
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• Retaliation can include termination, demotion, reduction in pay or hours, or other negative
employment actions

Defining retaliation
• Retaliation is a form of discrimination that occurs when an employer punishes an employee for
engaging in a protected activity

• Protected activities include reporting harassment, participating in a harassment investigation, or
opposing unlawful discrimination

• Adverse actions can include termination, demotion, reduction in pay or hours, denial of promotion or
benefits, or other negative employment actions

• To prove retaliation, an employee must show that they engaged in a protected activity, suffered an
adverse employment action, and there is a causal connection between the two

Legal protections against retaliation
• Title VII, the ADEA, the ADA, and other anti-discrimination laws prohibit retaliation against employees
who engage in protected activities

• The Equal Employment Opportunity Commission (EEOC) enforces these laws and investigates
complaints of retaliation

• Many states also have their own anti-retaliation laws that may provide additional protections

• Employers cannot retaliate against an employee for filing a complaint with the EEOC or participating in
an EEOC investigation

Employer liability for retaliation
• Employers are automatically liable for retaliation by supervisors that results in a negative employment
action

• Employers can be liable for retaliation by non-supervisory employees if they knew or should have
known about the retaliation and failed to take prompt and appropriate corrective action

• Employers can avoid liability for retaliation by having a clear anti-retaliation policy, training managers
and employees on the policy, and promptly investigating and addressing any complaints of retaliation

Preventing retaliation
• Employers should have a clear anti-retaliation policy that prohibits retaliation and provides a
procedure for reporting and investigating complaints

• Managers should be trained on how to prevent and respond to retaliation and how to handle
complaints of harassment or discrimination

• Employers should take all complaints of harassment or discrimination seriously and investigate them
promptly and thoroughly

• Employers should not take any adverse action against an employee who has reported harassment or
discrimination or participated in an investigation

• Employers should document all complaints of harassment or discrimination and the steps taken to
investigate and address them
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Remedies for harassment victims
• Victims of workplace harassment may be entitled to various remedies, including compensatory
damages, punitive damages, reinstatement, and injunctive relief

• The specific remedies available will depend on the type of harassment, the severity of the conduct,
and the jurisdiction in which the case is brought

Reporting harassment
• Employees who experience harassment should report

3.3 Hostile work environment
Hostile work environments violate anti-discrimination laws and can lead to legal trouble for employers. To
prove a claim, employees must show the harassment was severe or pervasive, unwelcome, based on a
protected characteristic, and objectively offensive.

Employers can be liable for harassment by supervisors, coworkers, or even non-employees in some
cases. To avoid liability, companies should implement clear policies, provide training, and respond
promptly to complaints. Employees have rights to a safe workplace and protection from retaliation for
reporting harassment.

Elements of hostile work environment
• A hostile work environment is a form of workplace harassment that violates Title VII of the Civil Rights
Act of 1964 and other anti-discrimination laws

• To prove a hostile work environment claim, an employee must demonstrate that the harassment was
severe or pervasive, unwelcome, and based on a protected characteristic, and that a reasonable
person would find the conduct offensive

Severe or pervasive conduct
• The harassing conduct must be either severe (single incident of extreme behavior) or pervasive
(frequent or continuous pattern of less severe incidents) to create a hostile work environment

• Factors considered include frequency, severity, whether it interferes with work performance, and if it
creates an intimidating or offensive environment

• Examples of severe conduct: sexual assault, racial slurs, threats of violence

• Examples of pervasive conduct: daily offensive jokes, repeated unwanted sexual advances, constant
belittling comments

Unwelcome vs consensual behavior
• The harassing conduct must be unwelcome and unwanted by the victim

• Consensual behavior, such as mutual flirting or joking, does not constitute harassment

• If the victim initially participated in the conduct but later finds it unwelcome, they must clearly
communicate that the behavior is no longer consensual

• Submission to harassing conduct does not necessarily mean it was welcome, especially if the victim
feared retaliation
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Protected characteristics targeted
• Hostile work environment harassment must be based on a protected characteristic under federal or
state law, such as:

• Race, color, national origin

• Religion

• Sex (including pregnancy, sexual orientation, gender identity)

• Age (40 or older)

• Disability

• Harassment based on other personal characteristics (appearance, personality) is not illegal unless it
also relates to a protected class

Reasonable person standard
• The harassing conduct must be offensive both subjectively (to the victim) and objectively (to a
reasonable person in the victim's position)

• Courts use a "reasonable person" standard to determine if the harassment was severe or pervasive
enough to create a hostile work environment

• Factors considered include the victim's protected characteristic, employment position, and the overall
context of the workplace

• The reasonable person standard helps prevent hypersensitive individuals from bringing frivolous
claims

Types of harassing conduct
• Hostile work environment harassment can take many forms, including verbal, physical, and visual
conduct that creates an intimidating, offensive, or abusive atmosphere

• The harassing conduct must be unwelcome and based on a protected characteristic to be unlawful

Verbal harassment
• Offensive jokes, slurs, or epithets related to a protected characteristic

• Derogatory comments or insults about an individual's protected status

• Unwelcome sexual advances, propositions, or demands for sexual favors

• Threats of violence or retaliation for rejecting advances or reporting harassment

Physical harassment
• Unwanted touching, groping, or sexual assault

• Physical intimidation, blocking movements, or threatening gestures

• Sabotaging work equipment or personal belongings

• Creating physical hazards or unsafe working conditions
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Visual displays of hostility
• Offensive posters, cartoons, or drawings targeting a protected group

• Displaying pornographic or sexually suggestive images

• Sending explicit or derogatory emails, texts, or social media messages

• Wearing clothing with offensive slogans or symbols

Patterns of offensive behavior
• Consistently excluding or isolating individuals based on protected status

• Assigning undesirable tasks or denying opportunities due to protected characteristic

• Spreading rumors or gossip related to a person's protected status

• Encouraging others to participate in harassing behavior or condoning a hostile environment

Employer liability for harassment
• Employers can be held legally responsible for harassment committed by supervisors, coworkers, or
even non-employees (customers, vendors) in certain circumstances

• The extent of employer liability depends on the harasser's relationship to the victim and the employer's
actions to prevent and correct harassing behavior

Supervisor vs coworker harassment
• Employers are strictly liable for harassment by a supervisor that results in a tangible employment
action (firing, demotion, pay cut, etc.)

• For supervisor harassment without a tangible action, employers can raise an affirmative defense by
proving they reasonably tried to prevent and promptly correct the behavior, and the employee
unreasonably failed to use complaint procedures

• Employers are liable for coworker harassment if they knew or should have known about the conduct
and failed to take prompt and appropriate corrective action

Tangible employment actions
• A tangible employment action is a significant change in employment status, such as hiring, firing,
promotion, demotion, reassignment, or a significant change in benefits

• If a supervisor's harassment results in a tangible action, the employer is automatically liable and
cannot raise an affirmative defense

• Examples: firing an employee for rejecting sexual advances, demoting someone for complaining
about harassment, denying a promotion based on a protected characteristic

Preventive measures and policies
• Employers should take reasonable steps to prevent harassment, such as:

• Implementing and distributing clear anti-harassment policies

• Providing regular harassment training to all employees
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• Establishing an effective complaint process and investigating all reports

• Taking prompt corrective action when harassment occurs

• Employers who fail to take preventive measures may be liable for harassment even if they were
unaware of specific incidents

Prompt and effective response
• When an employer learns of alleged harassment, they must act quickly to investigate and take
appropriate corrective action

• A prompt and effective response may include:

• Conducting a thorough and impartial investigation

• Interviewing the complainant, accused, and witnesses

• Reviewing relevant evidence and documents

• Taking disciplinary action against the harasser, up to termination

• Ensuring the harassment stops and the victim is not subject to retaliation

• Failure to respond promptly and effectively can lead to employer liability

Employee rights and protections
• Employees have the right to a work environment free from harassment and discrimination based on
protected characteristics

• Federal and state laws provide various protections and remedies for employees who experience or
report hostile work environment harassment

Right to a safe work environment
• Employers have a legal duty to provide a safe and healthful workplace under the Occupational Safety
and Health Act (OSHA)

• A hostile work environment can be considered an unsafe working condition if it creates a risk of
physical or psychological harm

• Employees have the right to report unsafe conditions, including harassment, to their employer or
OSHA without fear of retaliation

Protections against retaliation
• Anti-discrimination laws, such as Title VII, prohibit employers from retaliating against employees who
oppose unlawful harassment, file a complaint, or participate in an investigation

• Retaliation can include any adverse action that would deter a reasonable person from engaging in
protected activity, such as:

• Termination, demotion, or pay cuts

• Threats, intimidation, or increased harassment

• Negative performance evaluations or references
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• Denial of promotions, benefits, or training opportunities

• Employees who experience retaliation can file a separate charge with the EEOC or state fair
employment agency

Reporting procedures and timeframes
• Employees should follow their employer's internal complaint procedures for reporting harassment, if
available

• If the employer does not have a complaint process or the employee fears retaliation, they can file a
charge directly with the Equal Employment Opportunity Commission (EEOC) or state fair employment
agency

• Strict time limits apply for filing a charge:

• 180 days from the last incident of harassment for EEOC charges

• 300 days if a state or local agency enforces a similar law

• Different deadlines may apply under state laws

• Employees should file a timely charge to preserve their legal rights and remedies

Confidentiality of complaints
• Employers should maintain confidentiality of harassment complaints to the extent possible, sharing
information only on a need-to-know basis

• Investigators should explain confidentiality rules to complainants, accused, and witnesses, and protect
sensitive information from unnecessary disclosure

• However, complete confidentiality cannot be guaranteed, as some information may need to be
revealed to conduct a thorough investigation or comply with legal obligations

• Retaliation against an employee for breaking confidentiality of a complaint is prohibited

Investigating hostile work environment claims
• When an employer receives a complaint or otherwise learns of alleged harassment, they must
conduct a prompt, thorough, and impartial investigation

• A proper investigation helps the employer determine whether harassment occurred, take appropriate
corrective action, and avoid liability for failing to respond

Impartial and thorough investigation
• The investigator should be a neutral party with no stake in the outcome, such as a human resources
representative or outside consultant

• A thorough investigation includes:

• Interviewing the complainant, accused, and relevant witnesses

• Reviewing personnel files, emails, security footage, or other evidence

• Assessing credibility of parties and witnesses

• Applying relevant policies and legal standards
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• Documenting all steps taken and information gathered

• Investigations should be completed promptly, usually within a few days to a few weeks depending on
complexity

Interviewing complainant, accused, and witnesses
• The investigator should conduct private interviews with:

• The complainant, to gather details of the alleged harassment and any witnesses or evidence

• The accused, to obtain their response to the allegations and any supporting information

• Relevant witnesses identified by either party or discovered during the investigation

• Interviews should be documented with written statements or notes, and include open-ended and
follow-up questions to elicit all relevant information

• The investigator should explain confidentiality rules and anti-retaliation policies during each interview

Reviewing relevant evidence and documents
• In addition to interviews, the investigator should gather and review any relevant documentary or
physical evidence, such as:

• Emails, texts, or social media messages

• Personnel files, performance reviews, or disciplinary records

• Timesheets, schedules, or expense reports

• Security camera footage or phone recordings

• Complainant's contemporaneous notes or journal entries

• The investigator should also review the employer's anti-harassment policies and training materials to
assess compliance and consistency

Reaching a fair determination
• After gathering all available evidence, the investigator must assess the credibility of the parties and
witnesses to determine whether the alleged conduct more likely than not occurred

• Factors to consider in assessing credibility include:

• Plausibility and consistency of statements

• Corroborating evidence or witnesses

• Motives to lie or past history of dishonesty

• Demeanor during interviews

• If the investigator finds sufficient evidence of harassment, they should report conclusions to
management for prompt corrective action

• In close cases, the investigator may reach an inconclusive determination, but should still recommend
preventive measures to avoid future incidents
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Remedies for hostile work environment
• If an employer determines that unlawful harassment occurred, they must take prompt and effective
action to stop the conduct, prevent recurrence, and remedy any harm to the victim

• Remedies will vary depending on the severity and impact of the harassment, but may include
disciplinary action against the harasser, restoration of job benefits, and monetary damages

Disciplinary actions against harasser
• Appropriate disciplinary action will depend on the nature and severity of the harassment, the
harasser's position and history, and any aggravating or mitigating factors

• Potential disciplinary actions may include:

• Verbal or written warning

• Mandatory counseling or training

• Suspension without pay

• Demotion or transfer to a different position/location

• Termination of employment

• The disciplinary action should be proportional to the offense and consistent with the employer's
policies and past practices

Restoration of employee benefits
• If the harassment resulted in a tangible employment action, such as demotion or denial of promotion,
the employer should restore the victim to their prior position or benefits

• Examples of restoration may include:

• Reinstating a terminated employee with back pay

• Granting a promotion that was unlawfully denied

• Restoring job duties, schedule, or location

• Removing negative performance evaluations or discipline

• The goal is to place the victim in the position they would have been in absent the harassment

Compensation for emotional distress
• Victims of hostile work environment harassment may be entitled to compensatory damages for
emotional pain and suffering, even if they did not suffer a tangible employment action

• Factors that influence emotional distress damages include:

• Severity and duration of the harassment

• Psychological impact on the victim (depression, anxiety, PTSD)

• Need for medical treatment or therapy

• Effect on personal relationships and quality of life
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• Emotional distress damages are subjective and vary widely, but are generally lower than damages for
physical injury

Punitive damages in egregious cases
• In cases of particularly severe or malicious harassment, a court may award punitive damages to
punish the employer and deter future misconduct

• Punitive damages are rare and require a showing that the employer acted with reckless disregard for
the victim's rights or intentionally condoned the harassment

• Factors that support punitive damages include:

• Harassment by a high-level manager or executive

• Repeated failure to respond to prior complaints

• Retaliation against the victim for reporting harassment

• Destruction of evidence or obstruction of the investigation

• Punitive damages are subject to statutory caps based on the employer's size, ranging from $50,000 to
$300,000

Preventing a hostile work environment
• The best way for employers to avoid liability for hostile work environment harassment is to take
proactive steps to prevent it from occurring in the first place

• Effective prevention strategies include clear policies, regular training, modeling respectful behavior,
and prompt action on complaints

Clear anti-harassment policies
• Employers should develop and distribute a clear, written policy prohibiting harassment based on any
protected characteristic

• The policy should include:

• Definition and examples of prohibited conduct

• Complaint procedures and contact information for reporting harassment

• Investigation process and confidentiality rules

• Disciplinary consequences for substantiated harassment

• Prohibition on retaliation for reporting or participating in investigations

• The policy should be included in employee handbooks, posted in common areas, and redistributed
annually or as needed

Regular employee training programs
• Employers should provide regular harassment prevention training to all employees, including
supervisors and managers

• Effective training programs should include:
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• Explanation of the employer's anti-harassment policy and complaint procedures

• Definition and examples of prohibited conduct, including subtle or less obvious forms of harassment

• Emphasis on everyone's responsibility to report and prevent harassment

• Strategies for bystander intervention and supporting victims

• Consequences for engaging in or condoning harassment

• Training should be interactive, tailored to the specific workplace, and repeated at regular intervals
(e.g., annually)

Modeling respectful workplace behavior
• Managers and supervisors should model respectful and inclusive behavior to set the tone for the rest
of the workforce

• Leaders should:

• Use respectful language and avoid offensive jokes or comments

• Include and value diverse perspectives in decision-making

• Intervene promptly if they witness inappropriate conduct

• Take all harassment complaints seriously and investigate thoroughly

• Hold harassers accountable regardless of position or performance

• A respectful culture starts at the top and filters down to all levels of the organization

Swift action on complaints
• Employers should have a clear and well-publicized complaint process for reporting harassment,
including multiple avenues for making complaints (e.g., HR, hotline, online form)

• All complaints should be promptly and thoroughly investigated by a neutral party, with appropriate
corrective action taken if substantiated

• Investigators should:

• Interview the complainant, accused, and relevant witnesses

• Review any documentary or physical evidence

• Assess credibility and make a determination based on the preponderance of the evidence

• Recommend proportionate disciplinary action and other remedial measures

• Employers should follow up with the complainant to ensure the harassment has stopped and there is
no retaliation

3.4 Employer liability for harassment
Workplace harassment is a serious issue that can create a hostile work environment and lead to legal
liability for employers. This topic explores the various forms of harassment, employer responsibilities, and
the legal framework for addressing and preventing such behavior.
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Employers have a duty to maintain a harassment-free workplace and can be held liable for employee
misconduct. Understanding the types of harassment, prevention strategies, and legal obligations is crucial
for both employers and employees to foster a safe and respectful work environment.

Types of workplace harassment
• Workplace harassment encompasses various forms of unwelcome conduct that create a hostile,
offensive, or intimidating work environment

• Harassment can be based on protected characteristics such as race, color, religion, sex, national
origin, age, disability, or genetic information

• Common types of workplace harassment include sexual harassment, racial harassment, religious
harassment, and disability-based harassment

• Harassment can involve verbal conduct (slurs, epithets, jokes), physical conduct (unwanted touching,
assault), or visual displays (offensive posters, cartoons)

• Harassment becomes unlawful when enduring the offensive conduct becomes a condition of
continued employment or the conduct is severe or pervasive enough to create a work environment that
a reasonable person would consider intimidating, hostile, or abusive

Employer's duty to prevent harassment
• Employers have a legal obligation to maintain a workplace free from harassment and discrimination

• This duty requires employers to take proactive steps to prevent harassment from occurring in the first
place

• Employers must establish and communicate clear anti-harassment policies that define prohibited
conduct and outline reporting procedures

• Employers should provide regular training to employees and supervisors on harassment prevention
and their rights and responsibilities under the law

• Employers must promptly investigate any complaints of harassment and take appropriate corrective
action to address substantiated claims

• Failure to fulfill this duty can result in legal liability for the employer under federal and state
anti-discrimination laws

Vicarious liability for harassment
• Vicarious liability holds employers responsible for the harassing conduct of their employees, even if
the employer was unaware of the harassment

• The principle behind vicarious liability is that employers are in the best position to prevent and correct
harassing behavior in the workplace

Harassment by supervisors
• Employers are strictly liable for harassment by supervisors that results in a tangible employment
action (firing, demotion, pay cut)

• This means the employer is automatically liable, regardless of whether they knew about the
harassment or took steps to prevent it
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• For supervisor harassment that does not result in a tangible employment action, employers may
assert an affirmative defense to liability (discussed below)

Harassment by coworkers
• Employers are liable for harassment by coworkers if they knew or should have known about the
harassment and failed to take prompt and appropriate corrective action

• The "knew or should have known" standard requires employers to be reasonably vigilant in monitoring
the workplace for signs of harassment

• Employers can acquire knowledge of coworker harassment through employee complaints, direct
observation, or other means

Harassment by non-employees
• Employers may be liable for harassment by non-employees (customers, clients, vendors) if they knew
or should have known about the harassment and failed to take prompt and appropriate corrective action

• The extent of the employer's control and legal responsibility over the harasser is a key factor in
determining liability in these situations

Affirmative defense to liability
• In cases of supervisor harassment that do not result in a tangible employment action, employers may
avoid liability by establishing an affirmative defense

• The affirmative defense has two necessary elements:

Reasonable care to prevent harassment
• The employer must show that it exercised reasonable care to prevent and promptly correct any
harassing behavior

• This typically involves having an anti-harassment policy, providing training, and establishing an
effective complaint process

Prompt corrective action
• The employer must demonstrate that the employee unreasonably failed to take advantage of the
preventive or corrective opportunities provided by the employer

• If the employee reported the harassment, the employer must show that it responded with appropriate
corrective action, such as investigating the complaint and disciplining the harasser

Employee's duty to report harassment
• Employees who experience or witness workplace harassment should promptly report the conduct to
their employer through the designated complaint channels

• Timely reporting allows the employer to investigate and address the harassment before it becomes
severe or pervasive

• Failing to report harassment in a timely manner can undermine an employee's legal claims and
support the employer's affirmative defense
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• However, an employee's failure to report does not necessarily absolve the employer of liability,
particularly if the harassment was obvious or the employer had constructive knowledge

Retaliation against harassment complaints
• Employers are prohibited from retaliating against employees who report harassment, participate in a
harassment investigation, or oppose unlawful harassment

• Retaliation can take many forms, such as termination, demotion, pay cuts, threats, increased scrutiny,
or other adverse employment actions

• Employers must have clear anti-retaliation policies and ensure that employees who make harassment
complaints are not subjected to adverse treatment

• Retaliation claims can be pursued independently of the underlying harassment claim, even if the
harassment claim is ultimately unsuccessful

Investigating harassment allegations
• When an employer receives a harassment complaint or otherwise becomes aware of alleged
harassment, it must promptly investigate the allegations

• Investigations should be conducted by impartial and trained personnel, such as human resources staff
or outside investigators

• The investigation should include interviews with the complainant, alleged harasser, and relevant
witnesses, as well as a review of any documentary evidence

• Employers should maintain confidentiality to the extent possible, but cannot guarantee complete
confidentiality

• If the investigation substantiates the harassment allegations, the employer must take appropriate
corrective action, such as disciplining or terminating the harasser

Remedies for harassment victims
• Employees who experience unlawful workplace harassment may be entitled to various legal remedies
under federal and state anti-discrimination laws

Back pay and lost benefits
• Victims of harassment may recover back pay for any lost wages and benefits resulting from the
harassment, such as if they were forced to quit or were denied a promotion

Compensatory damages
• Compensatory damages are available to compensate victims for emotional distress, humiliation, and
other non-economic losses caused by the harassment

• Federal law caps compensatory damages based on the employer's size, while some state laws allow
for uncapped damages

Punitive damages
• In cases of particularly egregious or malicious harassment, victims may be awarded punitive damages
to punish the employer and deter future misconduct
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• Punitive damages are subject to the same caps as compensatory damages under federal law, but
some states allow for higher or uncapped punitive damages

Harassment prevention policies
• Effective harassment prevention starts with clear and comprehensive policies that communicate the
employer's commitment to a harassment-free workplace

Anti-harassment training
• Employers should provide regular anti-harassment training to all employees, including supervisors
and managers

• Training should cover the types of conduct that constitute harassment, the employer's complaint
process, and the consequences of engaging in harassment

• Some states, such as California and New York, have specific requirements for the content and
frequency of harassment prevention training

Complaint procedures
• Harassment policies should include a clear and accessible complaint process for employees to report
harassment

• The process should allow for multiple avenues of reporting, such as to a supervisor, human resources,
or a dedicated hotline

• Employers should designate specific individuals to receive and investigate harassment complaints
and ensure that they are properly trained

• The complaint process should emphasize confidentiality, promptness, and protection against
retaliation

Liability under state vs federal law
• Workplace harassment is prohibited under both federal and state anti-discrimination laws

• Federal laws, such as Title VII of the Civil Rights Act of 1964, apply to employers with 15 or more
employees and prohibit harassment based on protected characteristics

• Many states have their own anti-discrimination laws that may apply to smaller employers and may
provide greater protections or remedies than federal law

• Some states, such as California and New York, have specific laws addressing workplace harassment
that impose additional requirements on employers, such as mandatory training or policy provisions

• Employers must comply with both federal and applicable state laws regarding harassment prevention
and liability

• In cases where state and federal law conflict, the law that provides the greatest protection to
employees will generally apply

3.5 Retaliation and whistleblower protection
Retaliation in employment law protects workers who speak up against workplace wrongdoing. It's a crucial
safeguard, ensuring employees can report issues without fear of punishment. Whistleblower laws add
another layer of protection for those who expose illegal activities.
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Understanding retaliation and whistleblower protections is vital for both employers and employees. These
laws shape workplace dynamics, encouraging transparency and accountability while safeguarding workers'
rights to voice concerns without repercussions.

Retaliation in employment law
• Retaliation occurs when an employer takes adverse action against an employee for engaging in a
protected activity

• Retaliation claims are a significant portion of employment law cases and can result in substantial
liability for employers

• Understanding the elements of a retaliation claim and the available remedies is crucial for both
employees and employers

Definition of retaliation
• Retaliation is an adverse action taken by an employer against an employee in response to the
employee engaging in a protected activity

• Adverse actions can include termination, demotion, pay cuts, or other negative employment actions

• Retaliation is prohibited under various federal and state laws, including Title VII of the Civil Rights Act
and the Fair Labor Standards Act

Types of protected activities
• Protected activities include opposing unlawful discrimination or harassment, participating in an
investigation or proceeding related to discrimination or harassment, and reporting violations of law

• Employees who engage in protected activities are shielded from retaliation by their employers

• Protected activities can also include taking leave under the Family and Medical Leave Act or
requesting accommodations under the Americans with Disabilities Act

Opposition vs participation
• Opposition refers to an employee's actions in opposing unlawful discrimination or harassment, such
as complaining to a supervisor or filing a grievance

• Participation refers to an employee's involvement in an investigation or proceeding related to
discrimination or harassment, such as testifying in a lawsuit or assisting with an EEOC investigation

• Both opposition and participation are protected activities under anti-retaliation laws

Elements of retaliation claim
• To establish a prima facie case of retaliation, an employee must show that they engaged in a
protected activity, suffered an adverse employment action, and that there is a causal connection
between the two

• The burden then shifts to the employer to provide a legitimate, non-retaliatory reason for the adverse
action

• If the employer provides a legitimate reason, the employee must then demonstrate that the reason is a
pretext for retaliation
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Materially adverse action
• A materially adverse action is one that would dissuade a reasonable employee from engaging in
protected activity

• Examples of materially adverse actions include termination, demotion, pay cuts, and negative
performance evaluations

• The action must be more than a trivial harm or minor annoyance to be considered materially adverse

Causal connection
• To establish a causal connection, an employee must show that the protected activity was a but-for
cause of the adverse action

• Timing alone is not sufficient to establish causation, but close temporal proximity between the
protected activity and adverse action can be evidence of a causal connection

• Other evidence of causation can include statements by decision-makers or disparate treatment of
similarly situated employees

Whistleblower protection laws
• Whistleblower protection laws prohibit retaliation against employees who report violations of law or
engage in other protected whistleblowing activities

• These laws exist at both the federal and state level and cover a wide range of industries and types of
whistleblowing

Federal whistleblower statutes
• The Sarbanes-Oxley Act protects employees of publicly traded companies who report fraud or other
violations of securities laws

• The False Claims Act protects employees who report fraud against the federal government

• The Occupational Safety and Health Act protects employees who report workplace safety violations

• Other federal statutes protect whistleblowers in specific industries, such as the aviation and nuclear
industries

State whistleblower statutes
• Many states have their own whistleblower protection laws that provide additional protections beyond
those available under federal law

• Some state laws protect employees who report any violation of law, while others are more limited in
scope

• State laws may also provide different remedies or have different procedural requirements than federal
law

Whistleblowing vs retaliation claims
• Whistleblowing claims are a specific type of retaliation claim that involves reporting violations of law
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• Not all retaliation claims involve whistleblowing, as employees can be retaliated against for engaging
in other types of protected activities

• Whistleblowing claims may be brought under specific whistleblower protection statutes, while other
retaliation claims may be brought under more general anti-discrimination or anti-retaliation laws

Proving retaliation claims
• Proving a retaliation claim can be challenging, as employers often have legitimate reasons for taking
adverse actions against employees

• Employees must present evidence that the protected activity was a but-for cause of the adverse action
and that the employer's stated reason is a pretext

Direct vs circumstantial evidence
• Direct evidence of retaliation is rare, as employers seldom admit to retaliating against an employee

• Circumstantial evidence is more common and can include timing, disparate treatment of similarly
situated employees, or statements by decision-makers

• Statistical evidence showing a pattern of retaliation can also be used to support a claim

Burden of proof
• In a retaliation case, the employee has the initial burden of establishing a prima facie case of
retaliation

• The burden then shifts to the employer to provide a legitimate, non-retaliatory reason for the adverse
action

• If the employer provides a legitimate reason, the burden shifts back to the employee to demonstrate
that the reason is a pretext for retaliation

Pretext in retaliation cases
• Pretext is a false or misleading reason given by an employer to cover up the true retaliatory motive for
an adverse action

• Evidence of pretext can include inconsistencies in the employer's stated reason, deviations from
normal policies or procedures, or evidence that the stated reason is not credible

• Demonstrating pretext is crucial for an employee to prevail on a retaliation claim

Remedies for retaliation
• Remedies for retaliation can include both equitable relief and monetary damages

• The specific remedies available will depend on the statute under which the claim is brought and the
jurisdiction in which the case is filed

Reinstatement and back pay
• Reinstatement is an equitable remedy that requires the employer to return the employee to their
previous position or a comparable position
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• Back pay is a monetary remedy that compensates the employee for lost wages and benefits from the
time of the adverse action to the time of judgment

• Reinstatement and back pay are common remedies in successful retaliation cases

Compensatory and punitive damages
• Compensatory damages are intended to compensate the employee for emotional distress,
reputational harm, and other non-economic losses resulting from the retaliation

• Punitive damages are intended to punish the employer for particularly egregious or malicious conduct
and to deter future retaliation

• The availability and amount of compensatory and punitive damages may be limited by statute or
subject to caps depending on the jurisdiction and size of the employer

Attorneys' fees and costs
• Many anti-retaliation statutes allow prevailing employees to recover their attorneys' fees and costs
from the employer

• The availability of attorneys' fees can make it easier for employees to find representation and pursue
retaliation claims

• Attorneys' fees can be a significant component of the overall recovery in a successful retaliation case

Preventing retaliation claims
• Employers can take proactive steps to prevent retaliation claims and minimize their liability in the
event of a claim

• Implementing clear policies, providing training, and promptly investigating complaints can help create
a culture of compliance and prevent retaliation

Anti-retaliation policies
• Employers should have clear, written policies prohibiting retaliation and outlining the complaint and
investigation process

• Policies should define protected activities and provide examples of prohibited retaliatory conduct

• Policies should be widely disseminated to employees and consistently enforced

Training for managers and supervisors
• Managers and supervisors should receive regular training on anti-retaliation laws and the employer's
policies and procedures

• Training should cover how to recognize and respond to protected activities, how to avoid engaging in
retaliatory conduct, and how to handle complaints of retaliation

• Training should be documented and refreshed periodically to ensure compliance

Prompt investigation of complaints
• Employers should have a clear process for receiving and investigating complaints of retaliation
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• Investigations should be prompt, thorough, and impartial, and should be conducted by trained
personnel

• Employers should take appropriate corrective action in response to any findings of retaliation,
including disciplining the retaliator and making the victim whole

• Employers should also follow up with the complainant to ensure that the retaliation has stopped and
that there have been no further incidents
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Unit 4 – Wage and hour laws
4.1 Fair Labor Standards Act (FLSA)
The Fair Labor Standards Act (FLSA) sets crucial workplace standards in the US. It establishes minimum
wage, overtime pay, recordkeeping, and child labor rules for most private and public sector jobs. The FLSA
aims to protect workers from unfair practices and ensure fair compensation.

Key FLSA provisions include a federal minimum wage of $7.25 per hour and overtime pay for hours
worked over 40 per week. The act also restricts child labor and requires employers to keep accurate wage
and hour records. Violations can result in back pay, damages, and penalties for employers.

Overview of FLSA
• The Fair Labor Standards Act (FLSA) is a federal law that establishes minimum wage, overtime pay,
recordkeeping, and child labor standards affecting full-time and part-time workers in the private sector
and in federal, state, and local governments

• The FLSA was enacted in 1938 to protect workers from unfair labor practices and to ensure a
minimum standard of living for workers through the regulation of wages and hours

Purpose and scope
• The primary purpose of the FLSA is to establish a minimum wage and overtime pay standards to
ensure that workers are fairly compensated for their labor

• The FLSA applies to employees engaged in interstate commerce or employed by an enterprise
engaged in commerce or in the production of goods for commerce

• The Act covers most private and public sector employees, but there are some exceptions and
exemptions based on job duties and salary level

Covered vs exempt employees
• Covered employees are those who are entitled to the protections of the FLSA, including minimum
wage and overtime pay

• This includes most hourly workers and some salaried workers who do not meet the exemption criteria

• Exempt employees are those who are not entitled to minimum wage or overtime pay under the FLSA
due to their job duties and salary level

• Common exemptions include executive, administrative, professional, and outside sales employees
who meet specific salary and job duties tests

• Employers must properly classify employees as either covered or exempt to ensure compliance with
the FLSA

Minimum wage requirements
• The FLSA sets a federal minimum wage that employers must pay covered employees for all hours
worked
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Federal minimum wage
• As of July 2009, the federal minimum wage is $7.25 per hour

• The minimum wage applies to most employees, with some exceptions for tipped employees, youth
workers, and workers with disabilities

State minimum wages
• Many states have enacted their own minimum wage laws that provide higher wages than the federal
minimum

• In cases where an employee is subject to both state and federal minimum wage laws, the employee is
entitled to the higher minimum wage

Subminimum wages for tipped employees
• The FLSA allows employers to pay a lower minimum wage to employees who regularly receive tips,
such as restaurant servers and bartenders

• Employers can claim a tip credit towards the minimum wage, but the cash wage paid must be at least
$2.13 per hour and the total of tips and cash wage must equal the federal minimum wage

Exceptions and exemptions
• The FLSA provides several exceptions and exemptions to the minimum wage requirements, including:

• Youth minimum wage for employees under 20 years old during their first 90 days of employment

• Subminimum wage for workers with disabilities under certain conditions

• Exemptions for some agricultural workers, seasonal workers, and commissioned sales employees

Overtime pay
• The FLSA requires employers to pay covered employees overtime pay for hours worked over 40 in a
workweek

Overtime threshold and rate
• Covered employees must receive overtime pay at a rate of no less than one and one-half times their
regular rate of pay for hours worked over 40 in a workweek

• The regular rate of pay includes all non-overtime wages paid to an employee, including hourly pay,
salary, commissions, and non-discretionary bonuses

Calculating overtime pay
• To calculate overtime pay, multiply the employee's regular rate of pay by 1.5 and then multiply that by
the number of overtime hours worked

• Example: An employee who earns $10 per hour and works 45 hours in a workweek is entitled to $15
per hour for the 5 overtime hours ($10 x 1.5 x 5 = $75)
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Exemptions from overtime
• The FLSA provides several exemptions from the overtime pay requirements, including:

• Executive, administrative, and professional employees who are paid on a salary basis and meet
specific job duties tests

• Outside sales employees who regularly work away from the employer's place of business

• Certain computer professionals who are paid on a salary or hourly basis and meet specific job duties
tests

• Employers must properly classify employees as exempt or non-exempt to ensure compliance with
overtime pay requirements

Child labor provisions
• The FLSA includes provisions to protect minors from working in hazardous conditions and to limit their
working hours

Minimum age requirements
• The FLSA sets the minimum age for employment at 14 years old for non-agricultural jobs and 16
years old for agricultural jobs

• Minors under 18 are prohibited from working in hazardous occupations as defined by the Secretary of
Labor

Hazardous occupations
• The FLSA prohibits minors under 18 from working in occupations that are deemed hazardous, such
as:

• Mining, manufacturing, and processing occupations

• Occupations involving power-driven machinery or hoisting apparatus

• Occupations in roofing, excavation, and demolition

• Employers must ensure that minors are not employed in prohibited hazardous occupations

Hours and time restrictions
• The FLSA limits the hours and times that minors under 16 can work

• During school weeks, minors can work up to 3 hours per day and 18 hours per week

• During non-school weeks, minors can work up to 8 hours per day and 40 hours per week

• Minors cannot work before 7am or after 7pm (9pm during summer months)

• Employers must comply with these restrictions when employing minors under 16

Recordkeeping and posting
• The FLSA requires employers to keep accurate records of employees' wages and hours and to post
notices informing employees of their rights under the Act
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Required payroll records
• Employers must keep payroll records for each employee that include:

• Employee's full name, social security number, and address

• Hours worked each day and total hours worked each workweek

• Basis on which employee's wages are paid (hourly, salary, commission)

• Regular hourly pay rate and overtime pay rate

• Total daily or weekly straight-time earnings and overtime earnings

• Total additions to or deductions from wages

• Total wages paid each pay period

• Date of payment and pay period covered

Retention of records
• Employers must retain payroll records for at least three years

• Time cards, piece work tickets, wage rate tables, and work schedules must be retained for at least two
years

Posting of notices
• Employers must display an official poster outlining the provisions of the FLSA in a conspicuous place
in all of their establishments

• The poster must be displayed where employees can readily see it and must include information on
minimum wage, overtime pay, and other key provisions of the Act

Enforcement and penalties
• The FLSA is enforced by the Wage and Hour Division of the U.S. Department of Labor, and violations
can result in significant penalties for employers

Wage and Hour Division enforcement
• The Wage and Hour Division is responsible for investigating complaints of FLSA violations and
conducting compliance audits of employers

• Investigators have the authority to enter and inspect workplaces, review payroll records, and interview
employees to determine compliance with the Act

Employee private right of action
• Employees who believe their FLSA rights have been violated can file a complaint with the Wage and
Hour Division or file a private lawsuit against their employer

• Employees can recover back wages, liquidated damages, attorneys' fees, and court costs if they
prevail in a private lawsuit
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Penalties for violations
• Employers who violate the minimum wage or overtime provisions of the FLSA may be liable for:

• Back wages owed to employees

• An equal amount in liquidated damages

• Civil money penalties of up to $1,000 per violation

• Willful violations can result in criminal prosecution and fines of up to $10,000, imprisonment for up to
six months, or both

Statute of limitations
• The statute of limitations for FLSA claims is two years from the date of the violation, or three years for
willful violations

• Employees must file a complaint or lawsuit within this time period to recover back wages and
damages

Interaction with state laws
• The FLSA sets minimum standards for wages and hours, but states are free to enact laws that provide
greater benefits to employees

Federal vs state law applicability
• When both federal and state law apply, the law that is most beneficial to the employee will prevail

• For example, if a state has a higher minimum wage than the federal minimum, employees in that state
are entitled to the higher state minimum wage

Preemption of state laws
• The FLSA does not preempt state laws that provide greater benefits to employees

• However, the FLSA does preempt state laws that would reduce or eliminate the protections provided
by the federal law

State laws providing greater benefits
• Many states have enacted laws that provide greater benefits to employees than the FLSA, such as:

• Higher minimum wages

• More expansive overtime coverage

• Paid sick leave or family leave requirements

• Stricter child labor protections

• Employers must comply with both federal and state laws to ensure they are providing the greatest
benefits to their employees



Fiveable archived study guides Page 104

Common FLSA violations
• Despite the clear requirements of the FLSA, many employers still violate the law, either intentionally or
unintentionally

Misclassification of employees
• One of the most common FLSA violations is misclassifying employees as exempt from overtime or
minimum wage requirements

• Employers may incorrectly classify employees as executive, administrative, or professional employees
to avoid paying overtime

• Misclassification can also occur when employers improperly treat workers as independent contractors
rather than employees

Off-the-clock work
• Another common violation is failing to pay employees for all hours worked, including time spent
working "off-the-clock"

• Examples of off-the-clock work include:

• Pre-shift or post-shift work activities

• Work performed during meal breaks

• Work performed at home or outside of regular work hours

• Employers must pay employees for all hours worked, even if the work was not authorized or
requested

Improper deductions
• Employers may also violate the FLSA by making improper deductions from employees' wages

• Examples of improper deductions include:

• Deductions for uniforms or tools required for the job

• Deductions for cash register shortages or customer walkouts

• Deductions for damage to company property

• These types of deductions are generally prohibited if they reduce an employee's wages below the
minimum wage or cut into overtime pay

Failure to pay minimum wage or overtime
• Some employers simply fail to pay employees the required minimum wage or overtime pay

• This can occur when employers:

• Pay employees a salary that does not meet the minimum wage for all hours worked

• Pay employees "straight time" for overtime hours instead of the required time-and-a-half rate

• Average an employee's hours over multiple workweeks to avoid paying overtime
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• Employers must pay employees at least the minimum wage for all hours worked and overtime pay for
hours worked over 40 in a workweek

Recent developments and trends
• The FLSA has been in place for over 80 years, but there are still ongoing developments and trends
that employers need to be aware of

Proposed changes to overtime rules
• In 2016, the Department of Labor issued a final rule that would have raised the salary threshold for
overtime exemptions from $23,660 to $47,476 per year

• The rule was challenged in court and ultimately blocked from taking effect

• In 2019, the Department of Labor issued a new final rule that raised the salary threshold to $35,568
per year, effective January 1, 2020

• Employers should stay informed about any future changes to the overtime rules and adjust their pay
practices accordingly

Independent contractor classification
• There has been increased scrutiny in recent years on employers who misclassify workers as
independent contractors to avoid minimum wage, overtime, and other employment law obligations

• In 2021, the Department of Labor withdrew a Trump-era rule that would have made it easier for
employers to classify workers as independent contractors

• Employers should carefully evaluate their worker classifications to ensure compliance with the FLSA
and other employment laws

Joint employer liability
• There has also been increased focus on joint employer liability, where multiple employers may be held
liable for FLSA violations

• In 2020, the Department of Labor issued a final rule that narrowed the definition of joint employment
under the FLSA

• However, in 2021, a federal court struck down key portions of the rule, making it easier for workers to
hold multiple employers liable for wage and hour violations

• Employers should be aware of the potential for joint employer liability and ensure compliance with the
FLSA across all business relationships

State and local minimum wage increases
• While the federal minimum wage has remained at $7.25 per hour since 2009, many states and
localities have enacted higher minimum wages in recent years

• As of 2021, 29 states and the District of Columbia have minimum wages higher than the federal
minimum

• Several cities and counties have also enacted minimum wages higher than their state minimum wages
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• Employers must stay informed about applicable state and local minimum wage laws and ensure
compliance with the highest applicable wage rate

4.2 Minimum wage requirements
Minimum wage requirements are a crucial aspect of employment law, setting the baseline for worker
compensation. This topic explores federal, state, and local minimum wage laws, along with exemptions
and special provisions for tipped employees.

The chapter delves into overtime pay requirements, recordkeeping obligations, and enforcement
mechanisms. It also examines the ongoing debate surrounding minimum wage increases, their economic
impact, and the arguments for and against higher wages.

Federal minimum wage
• The federal minimum wage sets the baseline hourly rate employers must pay covered employees
under the Fair Labor Standards Act (FLSA)

• As of 2021, the federal minimum wage is $7.25 per hour and has remained unchanged since 2009

• Employees covered by the FLSA are entitled to the federal minimum wage, unless their state or local
laws mandate a higher minimum wage

State vs local minimum wage
• States and local governments can establish their own minimum wage rates, which may be higher than
the federal minimum wage (California, Washington)

• When there is a difference between the federal, state, and local minimum wage rates, employees are
entitled to the highest applicable rate

• Some states have no minimum wage laws (Alabama, Louisiana), while others have minimum wages
lower than the federal rate (Georgia, Wyoming), in which case the federal minimum wage prevails

Exemptions to minimum wage
• Certain employees are exempt from the federal minimum wage requirements, such as executive,
administrative, and professional employees who meet specific salary and job duties criteria

• Other exemptions include outside sales employees, certain computer professionals, and employees of
certain seasonal amusement or recreational establishments

• Some agricultural workers, such as those employed on small farms or those engaged in range
production of livestock, are also exempt from the federal minimum wage

Tipped employee minimum wage
• Tipped employees, such as waiters and bartenders, can be paid a lower direct cash wage by their
employers, as long as the sum of their direct wage and tips equals at least the federal minimum wage

• The federal tipped minimum wage is $2.13 per hour, and it has remained unchanged since 1991

• If a tipped employee's combined direct wage and tips do not meet the federal minimum wage, the
employer must make up the difference
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Overtime pay requirements
• The FLSA requires employers to pay covered employees overtime pay at a rate of no less than one
and one-half times their regular rate of pay for hours worked beyond 40 in a workweek

• Overtime pay is calculated based on the regular rate of pay, which includes all non-discretionary
compensation earned during the workweek (commissions, non-discretionary bonuses)

• Employers cannot average hours worked over multiple workweeks to avoid paying overtime

Overtime exemptions
• Certain employees are exempt from overtime pay requirements, such as executive, administrative,
and professional employees who meet specific salary and job duties criteria

• Other exemptions include certain computer professionals, outside sales employees, and employees of
certain seasonal amusement or recreational establishments

• Some agricultural workers and employees of certain small newspapers are also exempt from overtime
pay requirements

Calculating overtime pay
• To calculate overtime pay, first determine the employee's regular rate of pay by dividing their total
non-overtime compensation for the workweek by the total number of non-overtime hours worked

• Multiply the regular rate of pay by 1.5 to obtain the overtime premium rate

• Multiply the overtime premium rate by the number of overtime hours worked in the workweek to
determine the total overtime pay owed

Recordkeeping for minimum wage
• Employers must maintain accurate records of employees' wages, hours worked, and other conditions
of employment to demonstrate compliance with minimum wage and overtime requirements

• Records must be kept for at least three years and should include information such as employees'
personal details, hours worked each day and workweek, regular hourly pay rates, and total wages paid
each pay period

Timesheet requirements
• Employers must ensure that employees accurately record their time worked, including start and end
times, meal breaks, and any overtime hours

• Timesheets can be maintained in various formats, such as paper, electronic, or through a time clock
system

• Employers should have policies in place to ensure that employees accurately report their time and that
supervisors review and approve timesheets

Payroll records
• Payroll records must accurately reflect employees' gross wages, deductions, and net wages for each
pay period
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• Employers must maintain payroll records that show the date of payment, pay period covered, and the
employee's identifying information

• Payroll records should be maintained for at least three years and should be readily available for
inspection by the Department of Labor

Minimum wage enforcement
• The U.S. Department of Labor's Wage and Hour Division is responsible for enforcing the FLSA,
including minimum wage and overtime requirements

• Enforcement activities include conducting investigations, responding to complaints, and taking legal
action against employers who violate the law

Department of Labor investigations
• The Wage and Hour Division may initiate investigations based on complaints or on its own initiative

• During an investigation, the Division will review the employer's records, interview employees, and
gather other evidence to determine compliance with the FLSA

• If violations are found, the Division may seek back wages, liquidated damages, and civil money
penalties

Penalties for violations
• Employers who violate minimum wage and overtime requirements may be subject to civil money
penalties of up to $1,100 per violation

• Repeat or willful violations can result in higher penalties, up to $10,000 per violation

• In addition to civil penalties, employers may be liable for back wages owed to employees and an equal
amount in liquidated damages

Minimum wage increases
• The federal minimum wage has remained unchanged since 2009, but there have been efforts to
increase it at both the federal and state levels

• Some states and local governments have enacted laws to gradually increase their minimum wage
rates over time (New York, California)

Cost of living adjustments
• Some states and local governments have tied their minimum wage rates to the Consumer Price Index
(CPI) to ensure that the minimum wage keeps pace with inflation

• Cost of living adjustments (COLAs) are typically made annually based on changes in the CPI

• COLAs help maintain the purchasing power of minimum wage earners as the cost of goods and
services increases over time
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Political factors in wage increases
• Minimum wage increases are often a contentious political issue, with proponents arguing that higher
wages are necessary to support low-income workers and critics claiming that increases lead to job
losses

• Political factors, such as the party in power and public opinion, can influence the likelihood and extent
of minimum wage increases

• In recent years, there has been growing support for a $15 federal minimum wage among progressive
lawmakers and activists

Minimum wage impact
• The impact of minimum wage increases on employment and poverty rates is a subject of ongoing
debate among economists and policymakers

• Some studies suggest that moderate minimum wage increases have minimal effects on employment,
while others argue that increases lead to job losses, particularly among low-skilled workers

Effects on employment
• Critics of minimum wage increases argue that higher labor costs lead employers to reduce hiring, cut
hours, or replace workers with automation

• Proponents contend that the employment effects of minimum wage increases are generally small and
that higher wages can stimulate consumer spending and economic growth

• The extent of employment effects may depend on factors such as the size of the wage increase, the
prevailing economic conditions, and the industry or region affected

Influence on poverty rates
• Supporters of minimum wage increases argue that higher wages can help reduce poverty by
increasing the incomes of low-wage workers and their families

• Critics maintain that minimum wage increases are an inefficient way to reduce poverty, as many
minimum wage earners are not members of low-income households (teenagers, secondary earners)

• The impact of minimum wage increases on poverty rates may depend on factors such as the
distribution of wage gains, changes in employment, and the cost of living in a given area

Minimum wage debate
• The debate over minimum wage policy involves a range of economic, social, and political
considerations

• Proponents and critics of minimum wage increases often disagree on the magnitude and distribution
of the benefits and costs associated with higher wages

Arguments for higher minimum wage
• A higher minimum wage can improve the living standards of low-wage workers and their families,
reducing poverty and income inequality
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• Increased consumer spending resulting from higher wages can stimulate economic growth and job
creation

• Higher minimum wages may reduce reliance on public assistance programs, saving taxpayer dollars

Criticisms of minimum wage
• Minimum wage increases can lead to job losses, reduced hours, and slower job growth, particularly for
low-skilled and entry-level workers

• Higher labor costs may force businesses to raise prices, hurting consumers and reducing the
purchasing power of the minimum wage

• Minimum wage increases are a blunt tool for reducing poverty, as many minimum wage earners are
not members of low-income households

4.3 Overtime pay regulations
Overtime pay regulations are a crucial aspect of employment law, protecting workers from excessive
unpaid hours. The Fair Labor Standards Act (FLSA) mandates that non-exempt employees receive 1.5
times their regular pay for hours worked beyond 40 per week.

Certain employees are exempt from overtime requirements based on job duties and salary. These
exemptions include executive, administrative, professional, outside sales, and computer employee
categories. Understanding these classifications is key for both employers and employees.

Overtime pay under FLSA
• The Fair Labor Standards Act (FLSA) establishes overtime pay requirements for many workers in the
United States

• Non-exempt employees must receive overtime pay for hours worked over 40 in a workweek at a rate
not less than 1.5 times their regular rate of pay

• FLSA overtime provisions are designed to compensate employees for long hours and create
employment by encouraging employers to hire more workers rather than scheduling overtime

Overtime pay exemptions
• Certain employees are exempt from FLSA overtime pay requirements based on their job duties and
salary

• Exemptions are narrowly construed against the employer, and the employer bears the burden of
proving an exemption applies

Executive exemption
• Applies to employees whose primary duty is managing the enterprise or a department/subdivision
thereof

• Must customarily and regularly direct the work of at least two other full-time employees

• Must have the authority to hire or fire, or their suggestions and recommendations as to employment
decisions must be given particular weight

• Must be compensated on a salary basis at a rate of at least $684 per week
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Administrative exemption
• Applies to employees whose primary duty is the performance of office or non-manual work directly
related to the management or general business operations of the employer or its customers

• Must exercise discretion and independent judgment with respect to matters of significance

• Must be compensated on a salary or fee basis at a rate of at least $684 per week

Professional exemption
• Applies to learned professionals (e.g., lawyers, doctors, teachers) and creative professionals (e.g.,
actors, musicians, writers)

• Learned professionals must perform work requiring advanced knowledge in a field of science or
learning customarily acquired by prolonged, specialized, intellectual instruction and study

• Creative professionals must perform work requiring invention, imagination, originality, or talent in a
recognized field of artistic or creative endeavor

• Must be compensated on a salary or fee basis at a rate of at least $684 per week

Outside sales exemption
• Applies to employees whose primary duty is making sales or obtaining orders or contracts for services
or the use of facilities

• Must customarily and regularly be engaged away from the employer's place of business

• No minimum salary requirement

Computer employee exemption
• Applies to computer systems analysts, programmers, software engineers, or other similarly skilled
workers in the computer field

• Primary duty must consist of:

• Application of systems analysis techniques and procedures, including consulting with users, to
determine hardware, software, or system functional specifications; or

• Design, development, documentation, analysis, creation, testing, or modification of computer systems
or programs; or

• Design, documentation, testing, creation, or modification of computer programs related to machine
operating systems

• Must be compensated at a rate of at least $684 per week or $27.63 per hour

Highly compensated employees
• Applies to employees with total annual compensation of $107,432 or more

• Must customarily and regularly perform at least one of the exempt duties of an executive,
administrative, or professional employee

• At least $684 per week must be paid on a salary or fee basis, while the remainder may include
commissions, nondiscretionary bonuses, and other nondiscretionary compensation
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Calculating overtime pay

Regular rate of pay
• Overtime pay is based on an employee's regular rate of pay, which includes all non-overtime wages
(hourly rate, salary, commissions, certain bonuses) earned during the workweek

• The regular rate is determined by dividing total non-overtime compensation by total hours worked in
the workweek

Workweek definition
• A workweek is a fixed, regularly recurring period of 168 hours (7 consecutive 24-hour periods)

• It can start on any day and at any time, but must remain consistent

• Each workweek stands alone for overtime calculation purposes

Hours worked vs hours paid
• Overtime is based on hours worked, not hours paid

• Paid time off (vacation, holiday, sick leave) and other non-working time (meal periods) are not
included in overtime calculations

Compensable time

On-call time
• On-call time is compensable if the employee is required to remain on the employer's premises or so
close that they cannot use the time effectively for their own purposes

• Factors considered include response time, geographic restrictions, and frequency of calls

Travel time
• Ordinary home-to-work travel is not compensable

• Travel during the workday (e.g., between job sites) is compensable

• Special one-day assignments in another city and overnight travel may be partially compensable

Waiting time
• Waiting time is compensable if it is primarily for the benefit of the employer and the employee is
unable to use the time effectively for their own purposes

• Examples include waiting for work assignments or machinery repairs

Meal and rest periods
• Bona fide meal periods (typically 30 minutes or more) are not compensable if the employee is
completely relieved from duty

• Rest breaks of 20 minutes or less are compensable
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Overtime pay enforcement

Recordkeeping requirements
• Employers must keep accurate records of employees' wages and hours worked

• Records must be preserved for at least three years

Penalties for violations
• Employers may be liable for back wages, liquidated damages (equal to back wages), civil money
penalties, and attorney's fees

• Willful violations may result in criminal prosecution

Statute of limitations
• Claims for unpaid overtime generally must be brought within two years

• The statute of limitations is extended to three years for willful violations

State overtime laws

Laws that exceed FLSA
• Some states have overtime laws that provide greater benefits than the FLSA

• Examples include:

• California: overtime pay after 8 hours per day and double time after 12 hours per day

• Alaska: overtime pay for hours worked over 8 per day and 40 per week

Laws with broader coverage
• Some states extend overtime protections to workers not covered by the FLSA

• Examples include:

• Maine: most salaried employees are entitled to overtime

• Pennsylvania: most employees are entitled to overtime regardless of salary

Overtime in specific industries

Retail and service establishments
• Special overtime rules apply to certain commissioned employees of retail or service establishments

• Overtime is required only if the employee's regular rate is less than 1.5 times the minimum wage and
more than half of the employee's compensation represents commissions

Hospitals and care facilities
• Hospitals and residential care facilities may adopt 14-day work periods instead of 7-day workweeks for
overtime calculation purposes
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• Overtime is paid for hours worked over 8 in a day and 80 in the 14-day period

Public agencies
• Public agencies may offer compensatory time off in lieu of overtime pay under certain conditions

• Law enforcement and fire protection personnel are subject to special rules based on work period
duration

Common overtime pay issues

Misclassification of employees
• Employers may incorrectly classify non-exempt employees as exempt to avoid overtime obligations

• Misclassification can result in significant liability for back wages and damages

Off-the-clock work
• Employers must pay for all hours worked, even if not requested or authorized

• Examples of off-the-clock work include:

• Pre- and post-shift tasks

• Work performed during meal periods

• Taking work home

Unauthorized overtime
• Employers must pay for overtime hours worked, even if not authorized

• Employers may discipline employees for working unauthorized overtime, but must still pay for the time
worked

Comp time vs overtime pay
• Private sector employers cannot offer compensatory time off in lieu of overtime pay

• Comp time is allowed only for certain public sector employees under specific circumstances

4.4 Exempt and non-exempt employees
The distinction between exempt and non-exempt employees is crucial in employment law. It determines
overtime pay eligibility and other protections under the Fair Labor Standards Act. Proper classification is
vital for employers to avoid legal and financial consequences.

Exempt employees, typically in managerial or professional roles, aren't entitled to overtime pay.
Non-exempt employees must receive overtime for hours worked beyond 40 per week. Classification
depends on salary basis and job duties, not just job titles.

Exempt vs non-exempt employees
• Exempt and non-exempt classifications determine an employee's eligibility for overtime pay and other
wage and hour protections under the Fair Labor Standards Act (FLSA)
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• Proper classification is crucial for compliance with employment laws and regulations

• Misclassification can lead to significant legal and financial consequences for employers

Differences in overtime pay
• Non-exempt employees are entitled to overtime pay at a rate of 1.5 times their regular rate for hours
worked over 40 in a workweek

• Exempt employees are not entitled to overtime pay, regardless of the number of hours worked

• Exemption status is determined by the employee's salary basis and job duties, not by job title alone

Salary basis for exempt employees
• To qualify for most exemptions, employees must be paid on a salary basis, meaning they receive a
predetermined amount of compensation each pay period

• The salary must be a minimum of $684 per week (as of 2020) to meet the exemption threshold

• The salary cannot be reduced based on the quality or quantity of work performed

Duties tests for exemption
• In addition to the salary basis test, employees must also meet specific duties tests to qualify for an
exemption

• The duties tests vary depending on the specific exemption category (executive, administrative,
professional, etc.)

• The primary duty of the employee must involve the type of work associated with the exemption

Executive exemption requirements
• The employee's primary duty must be managing the enterprise or a department/subdivision

• The employee must customarily and regularly direct the work of at least two full-time employees

• The employee must have the authority to hire, fire, or make recommendations that carry weight in
employment decisions

Administrative exemption requirements
• The employee's primary duty must be office or non-manual work directly related to the management or
general business operations of the employer or its customers

• The employee's primary duty must include the exercise of discretion and independent judgment with
respect to matters of significance

• Examples of administrative exempt positions may include human resources managers, financial
analysts, and executive assistants to senior executives

Professional exemption requirements
• The employee's primary duty must be work requiring advanced knowledge in a field of science or
learning, typically acquired through prolonged, specialized instruction
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• The advanced knowledge must be of a type that is customarily acquired by a prolonged course of
specialized intellectual instruction

• Examples of professionally exempt positions include lawyers, doctors, teachers, and engineers

Computer employee exemption
• The employee must be employed as a computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker in the computer field

• The employee's primary duty must consist of:

• Application of systems analysis techniques and procedures

• Design, development, documentation, analysis, creation, testing, or modification of computer systems
or programs

• Design, documentation, testing, creation, or modification of computer programs related to machine
operating systems

• The employee must be compensated at a rate of at least $684 per week or $27.63 per hour

Outside sales exemption
• The employee's primary duty must be making sales or obtaining orders or contracts for services or the
use of facilities

• The employee must be customarily and regularly engaged away from the employer's place of
business

• There is no minimum salary requirement for the outside sales exemption

Highly compensated employee exemption
• Employees with total annual compensation of $107,432 or more (as of 2020) may qualify for this
exemption

• The employee must customarily and regularly perform at least one of the exempt duties of an
executive, administrative, or professional employee

• The high compensation threshold is intended to ease the exemption classification process for certain
well-paid employees

Consequences of misclassification
• Misclassifying non-exempt employees as exempt can result in unpaid overtime, minimum wage
violations, and other wage and hour issues

• Employers may face legal action, including class action lawsuits, for misclassification

• Penalties for misclassification can include back pay, liquidated damages, attorney's fees, and fines

Recordkeeping for exempt employees
• Employers are not required to maintain detailed time records for exempt employees

• However, it is advisable to keep records of days worked and absences for benefits and payroll
purposes
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• Maintaining accurate job descriptions and compensation records can help support the exempt
classification

Recordkeeping for non-exempt employees
• Employers must maintain accurate records of hours worked and wages paid for non-exempt
employees

• Time records should include start and end times, meal breaks, and total hours worked each day and
workweek

• Payroll records should show regular and overtime hours, pay rates, deductions, and total
compensation

Deductions from exempt employee pay
• Deductions from an exempt employee's salary are permissible only in limited circumstances

• Improper deductions may jeopardize the employee's exempt status and expose the employer to
liability

Permissible deductions
• Full-day absences for personal reasons other than sickness or disability

• Full-day absences due to sickness or disability if the employer offers a bona fide plan, policy, or
practice providing wage replacement benefits

• Penalties imposed in good faith for infractions of safety rules of major significance

• Unpaid disciplinary suspensions of one or more full days imposed in good faith for workplace conduct
rule infractions

Improper deductions and safe harbor
• Deductions for partial-day absences, except as permitted for FMLA leave

• Deductions for variations in the quality or quantity of work performed

• Employers can protect themselves from losing the exemption due to improper deductions by:

• Having a clearly communicated policy prohibiting improper deductions

• Including a complaint mechanism for employees to report improper deductions

• Reimbursing employees for any improper deductions

Minimum wage for non-exempt employees
• Non-exempt employees must be paid at least the federal minimum wage (currently $7.25 per hour) for
all hours worked

• Many states and local jurisdictions have higher minimum wage rates that take precedence over the
federal rate

• Employers must pay the highest applicable minimum wage rate
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Overtime calculation for non-exempt employees
• Overtime pay is calculated at 1.5 times the employee's regular rate of pay for hours worked over 40 in
a workweek

• The regular rate includes all non-discretionary compensation earned during the workweek, such as
commissions, bonuses, and shift differentials

• Some states have daily overtime requirements in addition to the weekly overtime requirement

Comp time in lieu of overtime
• Private sector employers cannot offer compensatory time off (comp time) in lieu of overtime pay

• Comp time is permissible for certain public sector employees under specific conditions

• Non-exempt employees must receive overtime pay for hours worked over 40 in a workweek

On-call time compensation
• On-call time may be compensable depending on the degree of restriction placed on the employee's
activities

• Factors to consider include the frequency of calls, required response time, and ability to engage in
personal activities while on call

• If an employee is required to remain on the employer's premises or cannot use on-call time effectively
for personal purposes, the time is likely compensable

Travel time compensation
• Ordinary home-to-work travel is not compensable

• Travel during the workday (e.g., between job sites) is compensable

• Special rules apply to overnight travel and travel on weekends or outside of regular work hours

Training time compensation
• Training time is compensable if it is job-related, required by the employer, and performed during
regular work hours

• Voluntary training outside of work hours is not compensable if certain criteria are met

• Employers should carefully evaluate the compensability of training time to ensure compliance

Meal and rest break requirements
• Federal law does not require meal or rest breaks, but many states have specific requirements

• Short rest breaks (usually 20 minutes or less) are generally compensable

• Bona fide meal periods (typically 30 minutes or more) are not compensable if the employee is
completely relieved of duties

State law differences in exemptions
• Some states have exemption requirements that differ from the federal FLSA
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• For example, California has more stringent duties tests and a higher minimum salary threshold for
certain exemptions

• Employers must comply with both federal and state requirements, applying the more protective
standard

Enforcement and penalties
• The U.S. Department of Labor's Wage and Hour Division enforces the FLSA

• Employees can file complaints with the DOL or pursue private legal action for violations

• Penalties for non-compliance can include back pay, liquidated damages, civil monetary penalties, and
criminal prosecution in severe cases

• Employers should prioritize compliance with wage and hour laws to minimize legal risk and maintain
positive employee relations

4.5 Independent contractors and misclassification
Independent contractors and employee misclassification are crucial topics in employment law. These
issues impact taxes, labor laws, and benefits, with significant consequences for both employers and
workers. Understanding the distinctions and legal tests is essential for compliance.

Various tests determine worker classification, including IRS common law rules, the economic realities test,
and the ABC test. Misclassification can lead to tax liabilities, wage violations, and workers' compensation
issues. Employers must carefully evaluate factors indicating employee or contractor status to avoid legal
pitfalls.

Independent contractor definition
• Independent contractors are self-employed individuals who provide services to a company but are not
considered employees

• The distinction between independent contractors and employees is important for tax purposes, labor
laws, and employee benefits

• Misclassifying employees as independent contractors can lead to significant legal and financial
consequences for employers

IRS common law rules
• The IRS uses a 20-factor test to determine whether a worker is an employee or an independent
contractor

• Factors include the level of control the employer has over the worker, the permanency of the
relationship, and the worker's investment in tools and equipment

• No single factor is determinative; the IRS considers the totality of the circumstances

Economic realities test
• The economic realities test is used by the Department of Labor to determine employee status under
the Fair Labor Standards Act (FLSA)

• Focuses on the economic dependence of the worker on the employer
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• Factors include the degree of control exercised by the employer, the worker's opportunity for profit or
loss, and the skill required for the work

ABC test for classification
• The ABC test is used by some states to determine employee status for purposes of unemployment
insurance, workers' compensation, and other labor laws

• Presumes a worker is an employee unless the employer can prove:

• (A) The worker is free from control and direction of the hiring entity

• (B) The work performed is outside the usual course of the hiring entity's business

• (C) The worker is customarily engaged in an independently established trade, occupation, or business

Consequences of misclassification
• Misclassifying employees as independent contractors can result in significant legal and financial
consequences for employers

• Employers may be liable for back taxes, penalties, and interest, as well as unpaid wages and benefits

• Misclassification can also lead to claims of discrimination, retaliation, and other employment law
violations

Tax liabilities and penalties
• Employers who misclassify workers may be liable for unpaid federal, state, and local income taxes,
Social Security and Medicare taxes (FICA), and unemployment insurance taxes

• Penalties for misclassification can include back taxes, interest, and fines

• The IRS can impose a penalty of $50 for each Form W-2 that the employer failed to file correctly

Minimum wage and overtime violations
• Misclassified workers may be entitled to minimum wage and overtime pay under the FLSA

• Employers may be liable for unpaid wages, liquidated damages, and attorneys' fees

• Misclassification can also lead to claims under state wage and hour laws

Workers' compensation issues
• Employers are required to provide workers' compensation insurance for employees, but not for
independent contractors

• If a misclassified worker is injured on the job, the employer may be liable for medical expenses and
lost wages

• Employers may also face penalties for failing to provide workers' compensation coverage

Unemployment insurance obligations
• Employers are required to pay unemployment insurance taxes for employees, but not for independent
contractors
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• If a misclassified worker is laid off or terminated, the employer may be liable for unpaid unemployment
insurance taxes

• Misclassification can also lead to higher unemployment insurance tax rates for the employer

Factors indicating employee status
• Several factors are used to determine whether a worker is an employee or an independent contractor

• The degree of control exercised by the employer over the worker is a key factor

• The worker's economic dependence on the employer and the permanency of the relationship are also
important considerations

Behavioral control by employer
• The employer has the right to control how the worker performs the job

• The employer provides training, sets work hours, and determines the sequence of tasks

• The employer evaluates the worker's performance and has the right to discipline or terminate the
worker

Financial control by employer
• The employer controls the financial aspects of the worker's job

• The employer provides tools, equipment, and supplies

• The employer determines the method and rate of payment

• The worker does not have the opportunity for profit or loss

Type of relationship
• The worker is hired on a permanent or indefinite basis, rather than for a specific project or time period

• The worker is an integral part of the employer's business

• The worker receives employee benefits, such as health insurance, paid vacation, and sick leave

• The worker is treated as an employee for tax purposes (e.g., the employer withholds income taxes
and pays FICA taxes)

Factors indicating contractor status
• Independent contractors are self-employed and have a high degree of control over their work

• They typically have their own business, provide their own tools and equipment, and have the
opportunity for profit or loss

• The relationship with the hiring entity is usually project-based or for a specific time period

Independent business operations
• The worker has a separate business entity, such as a corporation or LLC

• The worker has a business license, insurance, and other indicia of an independent business
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• The worker markets their services to multiple clients and is not dependent on a single employer

Unreimbursed business expenses
• Independent contractors are responsible for their own business expenses, such as tools, equipment,
and supplies

• They do not receive reimbursement from the hiring entity for these expenses

• The ability to deduct business expenses on their tax returns is a factor indicating independent
contractor status

Opportunity for profit or loss
• Independent contractors have the ability to make a profit or loss based on their management of
expenses and their ability to secure work

• They are not guaranteed a regular salary or wage and bear the risk of financial loss if the project is not
profitable

• The opportunity for profit or loss is a key factor distinguishing independent contractors from
employees

Misclassification prevention strategies
• Employers can take steps to reduce the risk of misclassifying workers as independent contractors

• Clearly defining the relationship in a written agreement and properly documenting the factors
indicating independent contractor status are important strategies

• Regular audits of worker classifications can help identify and correct misclassifications before they
result in legal or financial consequences

Written contractor agreements
• A written agreement can help establish the independent contractor relationship and clarify the terms of
the engagement

• The agreement should specify the scope of work, the duration of the project, and the compensation
arrangement

• The agreement should also address factors such as the contractor's responsibility for taxes, benefits,
and expenses

Proper documentation practices
• Employers should maintain documentation supporting the independent contractor classification, such
as:

• Business licenses and insurance certificates

• Invoices and payment records

• Correspondence demonstrating the contractor's independence and lack of control by the employer

• Proper documentation can help defend against misclassification claims and audits
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Regular classification audits
• Employers should regularly review their worker classifications to ensure compliance with applicable
laws and regulations

• Audits can identify misclassifications and allow for timely corrections

• Employers should consider seeking the advice of legal counsel or a qualified tax professional when
conducting classification audits

Legal remedies for misclassification
• Workers who have been misclassified as independent contractors may have legal remedies available
to them

• These remedies can include filing complaints with administrative agencies, bringing private lawsuits,
or participating in class action litigation

• Employers who have misclassified workers may be liable for back wages, benefits, taxes, and
penalties

Administrative agency complaints
• Misclassified workers can file complaints with federal and state agencies, such as:

• The Department of Labor (DOL)

• The Internal Revenue Service (IRS)

• State labor departments and unemployment insurance agencies

• These agencies can investigate misclassification claims and enforce applicable laws and regulations

Private lawsuits by workers
• Misclassified workers can bring private lawsuits against their employers for violations of federal and
state labor laws

• These lawsuits can seek damages for unpaid wages, benefits, and other compensatory and punitive
damages

• Successful plaintiffs may also be entitled to attorneys' fees and costs

Class action litigation
• Misclassification claims are often brought as class action lawsuits, representing a group of similarly
situated workers

• Class actions can be an efficient way to resolve misclassification claims and can result in significant
liability for employers

• Notable class action settlements in misclassification cases have exceeded $100 million

Industry-specific classification issues
• Certain industries have unique challenges when it comes to worker classification
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• The gig economy, construction and trades, and healthcare and medical professionals are examples of
industries where misclassification is a significant concern

• Employers in these industries should be particularly vigilant about properly classifying workers and
staying up-to-date with applicable laws and regulations

Gig economy worker classification
• The rise of the gig economy has led to increased scrutiny of worker classification in companies like
Uber, Lyft, and DoorDash

• Gig economy workers are often classified as independent contractors, but some have argued that they
should be classified as employees

• Courts and legislatures are grappling with how to apply traditional classification tests to the unique
nature of gig work

Construction and trades
• The construction industry has a long history of misclassifying workers as independent contractors

• Misclassification in construction can result in significant tax losses and create an unlevel playing field
for law-abiding contractors

• Some states have enacted laws specifically targeting misclassification in the construction industry

Healthcare and medical professionals
• Healthcare employers, such as hospitals and medical practices, may misclassify workers like nurses,
therapists, and technicians as independent contractors

• Misclassification in healthcare can lead to violations of wage and hour laws, as well as patient safety
concerns

• The DOL has identified healthcare as a high-risk industry for misclassification and has targeted
enforcement efforts accordingly

State-specific classification laws
• In addition to federal laws, many states have their own laws and tests for determining worker
classification

• Some states have enacted more stringent tests for independent contractor status, making it harder for
employers to classify workers as contractors

• Employers must be aware of and comply with both federal and state classification laws

California's AB5 legislation
• California's Assembly Bill 5 (AB5) codified the ABC test for determining worker classification

• Under AB5, a worker is presumed to be an employee unless the employer can prove all three prongs
of the ABC test

• AB5 has had a significant impact on industries like ride-sharing, delivery services, and freelance
journalism
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Massachusetts' three-prong test
• Massachusetts uses a three-prong test similar to the ABC test to determine worker classification

• The test presumes a worker is an employee unless the employer can prove:

• (1) The worker is free from control and direction

• (2) The service is performed outside the usual course of the employer's business

• (3) The worker is customarily engaged in an independent trade, occupation, profession, or business

• The Massachusetts test has been in place since 2004 and has been strictly enforced by state
agencies

New Jersey's ABC test
• New Jersey's ABC test is similar to the tests used in California and Massachusetts

• The test presumes a worker is an employee unless the employer can prove:

• (A) The worker is free from control or direction over the performance of the service

• (B) The service is either outside the usual course of the business or is performed outside of all the
places of business of the enterprise

• (C) The worker is customarily engaged in an independently established trade, occupation, profession,
or business

• The New Jersey Supreme Court has held that the ABC test should be liberally construed in favor of
finding employee status
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Unit 5 – Employee Benefits and Leave
Policies
5.1 Employee Retirement Income Security Act (ERISA)
ERISA sets minimum standards for private retirement and health plans, protecting employees' rights and
benefits. It covers employer-sponsored plans, outlines fiduciary responsibilities, and requires transparent
disclosures to participants.

ERISA preempts state laws related to employee benefits, creating a uniform national framework. It defines
different plan types, establishes reporting requirements, and sets vesting and funding standards. Various
amendments have expanded ERISA's protections over time.

Overview of ERISA
• The Employee Retirement Income Security Act (ERISA) is a federal law that sets minimum standards
for most voluntarily established retirement and health plans in private industry to provide protection for
individuals in these plans

• ERISA requires plans to provide participants with plan information including important information
about plan features and funding, provides fiduciary responsibilities for those who manage and control
plan assets, requires plans to establish a grievance and appeals process for participants to get benefits
from their plans, and gives participants the right to sue for benefits and breaches of fiduciary duty

ERISA coverage

Employer-sponsored plans
• ERISA covers retirement plans (pension plans) and welfare benefit plans, such as health plans,
established or maintained by employers or by employee organizations, such as a union

• Participants in employer-sponsored plans include current employees, former employees, and
beneficiaries of employees in the plan

• ERISA does not require employers to establish plans or to provide specific types of benefits, but
employers who do establish plans must follow ERISA's rules

Exemptions from ERISA
• ERISA exempts certain types of plans from its requirements, including governmental plans, church
plans, plans maintained solely to comply with workers' compensation, unemployment, or disability laws,
and plans maintained outside the United States primarily for the benefit of nonresident aliens

• ERISA also does not cover plans established or maintained by employers engaged in commerce or in
any industry or activity affecting commerce, or by any employee organization or organizations
representing employees engaged in commerce or in any industry or activity affecting commerce



Fiveable archived study guides Page 127

ERISA protections

Fiduciary responsibilities
• ERISA requires plan fiduciaries to run the plan solely in the interest of participants and beneficiaries
and for the exclusive purpose of providing benefits and paying plan expenses

• Fiduciaries must act prudently and must diversify the plan's investments in order to minimize the risk
of large losses

• Fiduciaries must follow the terms of plan documents to the extent that the plan terms are consistent
with ERISA, and they also must avoid conflicts of interest

Disclosure requirements
• ERISA requires that plans provide participants with a summary plan description (SPD) written in a
manner calculated to be understood by the average plan participant

• The SPD must include information about the plan's benefits, the rights of participants and
beneficiaries under the plan, and the responsibilities of the plan's fiduciaries

• Plans must also provide participants with a summary of material modifications (SMM) whenever there
is a material change to the plan or any change in the information required to be in the SPD

Claims procedures
• Every employee benefit plan must establish and maintain reasonable procedures governing the filing
of benefit claims, notification of benefit determinations, and appeal of adverse benefit determinations

• The claims procedures must be described in the SPD and must not contain any provision or be
administered in a way that unduly inhibits or hampers the initiation or processing of claims for benefits

ERISA enforcement

Department of Labor role
• The Department of Labor's Employee Benefits Security Administration (EBSA) is responsible for
administering and enforcing ERISA

• EBSA conducts investigations and audits to detect and correct violations of ERISA and related laws

• EBSA also provides compliance assistance to help plan sponsors understand and comply with
ERISA's requirements

Participant lawsuits
• ERISA allows plan participants and beneficiaries to file a lawsuit in federal court to enforce their rights
under ERISA and their plan

• Participants can sue to recover benefits due under the plan, to enforce their rights under the plan, or to
clarify their rights to future benefits

• Participants can also sue for breach of fiduciary duty and can seek remedies to make the plan whole,
including restoration of losses to the plan, disgorgement of profits, and removal of fiduciaries
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ERISA preemption

State law preemption
• ERISA preempts state laws that relate to employee benefit plans, meaning that these state laws are
superseded by ERISA and cannot be enforced

• The preemption is intended to create a uniform national framework for employee benefit plans and to
avoid subjecting plans to conflicting state regulations

• ERISA's preemption provision is broadly worded and has been interpreted by the courts to have a
wide reach, preempting many state laws that have only an indirect effect on employee benefit plans

Exceptions to preemption
• ERISA does not preempt state laws that regulate insurance, banking, or securities, even if these laws
relate to employee benefit plans

• ERISA also does not preempt generally applicable criminal laws of a state

• In addition, ERISA does not preempt state laws that were in effect before January 1, 1975, and that
prohibit an employee benefit plan from excluding an individual from participation on the basis of health
status

ERISA plan types

Defined benefit plans
• A defined benefit plan promises a specified monthly benefit at retirement, often based on a formula
that takes into account the employee's salary and years of service (final average pay formula)

• The plan may state this promised benefit as an exact dollar amount, such as $100 per month at
retirement

• Alternatively, the plan may calculate a benefit through a plan formula that considers such factors as
salary and service, an example being 1% of average salary for the last 5 years of employment for every
year of service with an employer

Defined contribution plans
• A defined contribution plan, on the other hand, does not promise a specific amount of benefits at
retirement

• In these plans, the employee or the employer (or both) contribute to the employee's individual account
under the plan, sometimes at a set rate (5% of earnings annually)

• These contributions generally are invested on the employee's behalf, and the employee will ultimately
receive the balance in their account, which is based on contributions plus or minus investment gains or
losses

Welfare benefit plans
• Welfare plans provide health, dental, vision, life insurance, disability insurance, and other
non-retirement benefits to employees and their dependents and beneficiaries
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• Many of ERISA's provisions applicable to pension plans, such as vesting and funding requirements,
do not apply to welfare plans

• However, ERISA does impose various reporting and disclosure requirements, claims procedure
requirements, and fiduciary duty rules on welfare plans

ERISA reporting

Form 5500
• ERISA requires plan administrators to file an annual report, the Form 5500 Series, which contains
information about the plan's financial condition, investments, and operations

• The Form 5500 is filed with the Department of Labor and is available to the public

• The Form 5500 must include a financial statement and opinions from an independent qualified public
accountant, unless an exemption applies

Summary plan descriptions
• The summary plan description (SPD) is the primary vehicle for informing participants and beneficiaries
about their plan and how it operates

• The SPD must be written in a manner calculated to be understood by the average plan participant and
must be sufficiently comprehensive to apprise the plan's participants and beneficiaries of their rights
and obligations under the plan

• ERISA and Department of Labor regulations require that the SPD include specific information, such as
the plan's requirements for eligibility and benefits, the source of contributions to the plan and how they
are calculated, vesting provisions, and claims procedures

ERISA vesting

Cliff vesting
• Cliff vesting requires an employee to work a specified number of years, often 5, before becoming
100% vested in the employer-funded benefits

• If an employee leaves employment before completing the required years of service, they forfeit the
entire employer-funded benefit

Graded vesting
• Under a graded vesting schedule, an employee becomes vested in a certain percentage of their
accrued benefits after completing a specified number of years of service

• The minimum vesting schedule under ERISA for defined benefit plans requires a participant to be
100% vested after 5 years of service (cliff vesting) or to be 20% vested after 3 years of service and an
additional 20% for each subsequent year until the participant is 100% vested after 7 years of service

ERISA funding

Minimum funding standards
• ERISA requires that pension plans meet minimum funding standards
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• For defined benefit plans, employers must make annual contributions to the plan in amounts that are
actuarially determined to provide the benefits promised by the plan

• For defined contribution plans, the employer must make the contributions specified by the plan terms

Pension Benefit Guaranty Corporation
• The Pension Benefit Guaranty Corporation (PBGC) is a federal agency created by ERISA to protect
pension benefits in private-sector defined benefit plans

• If a plan terminates without sufficient assets to pay all promised benefits, PBGC steps in and pays
pension benefits up to the maximum guaranteed amount set by law

• The PBGC is funded by insurance premiums paid by companies whose plans it protects, investment
income, assets from pension plans trusteed by PBGC, and recoveries from the companies formerly
responsible for the plans

ERISA amendments

Consolidated Omnibus Budget Reconciliation Act (COBRA)
• COBRA amended ERISA to provide certain former employees, retirees, spouses, former spouses,
and dependent children the right to temporary continuation of health coverage at group rates in
instances where coverage would otherwise be terminated (job loss)

• COBRA requires group health plans sponsored by employers with 20 or more employees in the prior
year to offer employees and their families the opportunity for a temporary extension of health coverage
in certain instances where coverage under the plan would otherwise end

Health Insurance Portability and Accountability Act (HIPAA)
• HIPAA amended ERISA to make health insurance more portable and secure for employees

• HIPAA limits exclusions for preexisting conditions, prohibits discrimination against employees and
dependents based on their health status, and allows a special enrollment period in which individuals
can enroll in a health plan if they lose other coverage or experience certain life events

• HIPAA also includes privacy protections for individually identifiable health information

Newborns' and Mothers' Health Protection Act
• This Act requires plans that offer maternity coverage to pay for at least a 48-hour hospital stay
following childbirth (96-hour stay in the case of a cesarean section)

Mental Health Parity Act
• This Act requires annual or lifetime dollar limits on mental health benefits to be no lower than any such
dollar limits for medical and surgical benefits offered by a group health plan

Women's Health and Cancer Rights Act
• This Act requires group health plans that provide mastectomy coverage to also cover breast
reconstruction, prostheses, and treatment of physical complications of mastectomy
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5.2 Health insurance and the Affordable Care Act (ACA)
The Affordable Care Act (ACA) revolutionized health insurance in the US, impacting both employers and
employees. It introduced key provisions like extended dependent coverage, essential health benefits, and
prohibitions on coverage denial for pre-existing conditions.

For employers, the ACA created new responsibilities and reporting requirements, especially for those with
50+ employees. It also expanded coverage options for employees, offering subsidies and establishing
health insurance exchanges for individual market plans.

Employer-sponsored health insurance
• Most common form of health insurance in the United States, with employers offering group health
plans to their employees

• Employers often contribute a significant portion of the premium costs, making it more affordable for
employees compared to individual health insurance

• Employer-sponsored health insurance is regulated by various federal laws, including ERISA, HIPAA,
and the ACA, which have introduced new requirements and protections for employees

Individual health insurance market
• Consists of health insurance plans purchased directly by individuals, rather than through an employer
or government program

• Prior to the ACA, individual health insurance market was often characterized by high premiums,
limited coverage, and denial of coverage based on pre-existing conditions

• ACA introduced significant reforms to the individual market, including the establishment of health
insurance exchanges, premium subsidies, and new consumer protections

Key provisions of ACA

Extended dependent coverage
• Allows young adults to remain on their parents' health insurance plans until age 26, regardless of their
student status, marital status, or financial dependence

• Has led to a significant increase in the number of young adults with health insurance coverage

• Employers are required to offer this extended coverage for eligible adult children

Prohibition of coverage denial
• Prohibits health insurers from denying coverage or charging higher premiums based on an individual's
pre-existing health conditions

• Ensures that individuals with chronic illnesses or previous health issues can obtain health insurance
coverage

• Applies to both employer-sponsored health plans and individual health insurance policies
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Essential health benefits
• Requires all non-grandfathered health plans to cover a set of 10 essential health benefits, including
preventive care, prescription drugs, and mental health services

• Aims to ensure that health insurance plans provide comprehensive coverage and protect consumers
from unexpected out-of-pocket costs

• States have some flexibility in defining the specific services included within each essential health
benefit category

Individual mandate vs employer mandate
• Individual mandate requires most individuals to obtain health insurance coverage or pay a tax penalty
(repealed effective 2019)

• Employer mandate requires applicable large employers (ALEs) to offer affordable, minimum value
health coverage to their full-time employees or face potential penalties

• Both mandates were designed to increase health insurance coverage and spread the risk across a
larger pool of individuals

ACA's impact on employers

Applicable large employers (ALEs)
• Defined as employers with 50 or more full-time employees (including full-time equivalent employees)

• Subject to the employer shared responsibility provisions under the ACA

• Required to offer affordable, minimum value health coverage to their full-time employees and their
dependents

Employer shared responsibility provisions
• Also known as the "employer mandate" or "pay or play" provisions

• ALEs must offer health coverage that is affordable (employee's share of self-only premium does not
exceed a certain percentage of their household income) and provides minimum value (plan covers at
least 60% of total allowed costs)

• Failure to comply with these provisions may result in penalties assessed by the IRS

Reporting requirements for ALEs
• ALEs must file annual information returns with the IRS (Forms 1094-C and 1095-C) to report
information about the health coverage offered to their full-time employees

• Employers must also provide a copy of Form 1095-C to each full-time employee, which includes
information about the coverage offered and the employee's enrollment status

• These reporting requirements help the IRS administer the employer shared responsibility provisions
and determine eligibility for premium tax credits



Fiveable archived study guides Page 133

ACA's impact on employees

Expansion of coverage options
• ACA established health insurance exchanges (marketplaces) where individuals can purchase health
insurance plans, often with the help of premium subsidies

• Medicaid expansion under the ACA has extended coverage to millions of low-income adults in states
that chose to expand their Medicaid programs

• These provisions have increased access to health insurance for employees who may not have
affordable coverage options through their employers

Premium tax credits and subsidies
• Eligible individuals and families can receive premium tax credits to help offset the cost of health
insurance purchased through the exchanges

• Eligibility for premium tax credits is based on household income and the cost of available
employer-sponsored coverage

• Cost-sharing reductions are also available to lower out-of-pocket costs for eligible individuals enrolled
in silver-level plans through the exchanges

Changes to COBRA continuation coverage
• ACA did not directly change COBRA continuation coverage rules, but it did provide additional options
for individuals who lose employer-sponsored coverage

• Individuals who lose job-based coverage may be eligible for a special enrollment period to purchase
coverage through the health insurance exchanges

• Premium tax credits and subsidies may make exchange-based coverage more affordable than
COBRA continuation coverage in some cases

Compliance with ACA regulations

Summary of benefits and coverage (SBC)
• ACA requires health insurers and group health plans to provide a standardized summary of benefits
and coverage (SBC) to consumers

• SBC must include key information about the plan's coverage, such as deductibles, copayments, and
out-of-pocket limits

• Employers must provide the SBC to employees at specified times, such as during open enrollment or
upon request

Grandfathered health plans
• Health plans that were in existence before the enactment of the ACA (March 23, 2010) and have not
made significant changes are considered "grandfathered" plans

• Grandfathered plans are exempt from certain ACA requirements, such as covering essential health
benefits or providing free preventive services
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• Employers must notify employees if their health plan is grandfathered and include this information in
plan materials

Wellness programs under ACA
• ACA includes provisions to encourage the use of wellness programs in employer-sponsored health
plans

• Employers can offer incentives (such as premium discounts) for employees who participate in
wellness programs or meet certain health-related standards

• Wellness programs must comply with ACA regulations, such as being reasonably designed, available
to all similarly situated individuals, and not discriminatory

Interaction with other laws

ERISA and ACA
• Employee Retirement Income Security Act (ERISA) is a federal law that regulates employee benefit
plans, including employer-sponsored health plans

• ACA builds upon ERISA's requirements and adds new provisions specific to health plans, such as the
prohibition on annual and lifetime coverage limits

• Employers must ensure their health plans comply with both ERISA and ACA regulations

HIPAA privacy and security rules
• Health Insurance Portability and Accountability Act (HIPAA) establishes standards for the protection of
individual health information

• ACA includes provisions that strengthen HIPAA's privacy and security rules, such as requiring
covered entities to notify individuals of breaches of their unsecured protected health information

• Employers sponsoring health plans must comply with HIPAA's privacy and security rules, as well as
any additional requirements under the ACA

Nondiscrimination rules under ACA
• ACA prohibits discrimination in health coverage based on factors such as race, color, national origin,
sex, age, or disability

• Section 1557 of the ACA extends existing federal civil rights protections to health programs and
activities that receive federal financial assistance

• Employers must ensure their health plans and wellness programs do not discriminate against
employees based on protected characteristics

Challenges and controversies

Constitutional challenges to ACA
• ACA faced numerous legal challenges, including arguments that the individual mandate and Medicaid
expansion provisions were unconstitutional
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• In 2012, the Supreme Court upheld the constitutionality of the individual mandate as a valid exercise
of Congress's taxing power (National Federation of Independent Business v. Sebelius)

• In 2021, the Supreme Court rejected a challenge to the ACA, preserving the law's key provisions
(California v. Texas)

Repeal and replace efforts
• Since its enactment, the ACA has faced repeated efforts by Republicans to repeal and replace the law

• While complete repeal efforts have been unsuccessful, some provisions of the ACA have been
modified or repealed through legislation (such as the repeal of the individual mandate penalty in the Tax
Cuts and Jobs Act of 2017)

• Employers must stay informed about any changes to the ACA and adjust their health plans
accordingly

Ongoing debates and future outlook
• Debates continue over the effectiveness, affordability, and sustainability of the ACA and the U.S.
healthcare system as a whole

• Proposals for further healthcare reform, such as "Medicare for All" or a public option, have gained
traction among some policymakers and advocacy groups

• Employers should monitor ongoing developments in healthcare policy and be prepared to adapt their
health benefits strategies in response to any future changes in the legal and regulatory landscape

5.3 Family and Medical Leave Act (FMLA)
The Family and Medical Leave Act (FMLA) provides job protection for eligible employees who need time
off for family or health reasons. It applies to certain employers and offers up to 12 weeks of unpaid leave
per year for qualifying situations.

FMLA outlines specific criteria for covered employers and eligible employees. It details leave entitlements,
employee rights, and employer obligations. The act also interacts with other laws like ADA and workers'
compensation, and includes enforcement mechanisms.

Overview of FMLA
• The Family and Medical Leave Act (FMLA) provides eligible employees with job-protected leave for
qualifying family and medical reasons

• FMLA leave is unpaid, but employees may be able to use accrued paid leave concurrently

• The FMLA applies to covered employers and eligible employees must meet certain criteria to be
entitled to leave

Covered employers
• Private sector employers with 50 or more employees in 20 or more workweeks in the current or
preceding calendar year

• Public agencies, including local, state, and federal employers, regardless of the number of employees

• Public or private elementary or secondary schools, regardless of the number of employees
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Eligible employees
• Worked for the employer for at least 12 months (need not be consecutive)

• Worked at least 1,250 hours during the 12 months immediately preceding the start of the leave

• Employed at a worksite where the employer has at least 50 employees within 75 miles

FMLA leave entitlements
• Eligible employees are entitled to take job-protected leave for qualifying family and medical reasons

• Leave can be taken in a single block of time, on an intermittent basis, or on a reduced schedule basis

Up to 12 weeks
• Eligible employees may take up to 12 workweeks of FMLA leave in a 12-month period

• Employers may choose one of four methods for determining the 12-month period (calendar year, fixed
12-month period, 12-month period measured forward, or rolling 12-month period)

Qualifying reasons for leave
• Birth of a child and to bond with the newborn within one year of birth

• Placement of a child for adoption or foster care and to bond with the newly placed child within one
year of placement

• To care for the employee's spouse, child, or parent who has a serious health condition

• For the employee's own serious health condition that makes the employee unable to perform the
essential functions of their job

Military family leave provisions
• Qualifying exigency leave: up to 12 weeks of leave for certain qualifying exigencies related to a
covered military member's active duty or call to active duty status

• Military caregiver leave: up to 26 weeks of leave in a single 12-month period to care for a covered
servicemember with a serious injury or illness

Employee rights & protections
• The FMLA provides eligible employees with certain rights and protections related to their job, benefits,
and protection from retaliation

Job restoration rights
• Upon return from FMLA leave, employees must be restored to their original job or an equivalent job
with equivalent pay, benefits, and other terms and conditions of employment

• Limited exceptions apply for "key employees" (salaried FMLA-eligible employees who are among the
highest paid 10% of all employees within 75 miles of the worksite)
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Continuation of benefits
• Group health insurance coverage must be maintained under the same terms and conditions as if the
employee had not taken leave

• Employees may be required to continue paying their share of premium payments

• For other benefits (life insurance, disability insurance, etc.), the employer's established policies for
other types of leave apply

Protection from retaliation
• Employers are prohibited from interfering with, restraining, or denying the exercise of FMLA rights

• Employers cannot discriminate or retaliate against employees for opposing unlawful practices under
the FMLA or for participating in proceedings related to the FMLA

Employer obligations
• Covered employers have certain obligations under the FMLA to ensure compliance and protect
employee rights

Posting FMLA notice
• Employers must prominently display a general notice about the FMLA (FMLA poster) in a conspicuous
place, even if no employees are currently eligible for FMLA leave

• If a significant portion of the employer's workforce is not literate in English, the notice must be
provided in a language in which employees are literate

Notification requirements
• Eligibility notice: employers must notify employees of their eligibility to take FMLA leave within five
business days of an initial request for leave or when the employer acquires knowledge that leave may
be for an FMLA-qualifying reason

• Rights and responsibilities notice: employers must provide a written notice detailing the specific
expectations and obligations of the employee and explaining the consequences of failure to meet those
obligations

• Designation notice: employers must inform employees in writing whether leave will be designated and
counted as FMLA leave within five business days of having enough information to determine if leave is
for an FMLA-qualifying reason

Recordkeeping requirements
• Employers must keep records related to FMLA leave for at least three years

• Records must include basic payroll and identifying employee data, dates FMLA leave is taken, hours
of FMLA leave if taken in increments of less than one full day, copies of employee notices and
documents describing employee benefits or policies and practices regarding paid and unpaid leave

• Medical records and documents related to medical certifications, recertifications, or medical histories
of employees or their family members must be maintained as confidential medical records and kept
separate from usual personnel files



Fiveable archived study guides Page 138

FMLA leave process
• The FMLA leave process involves several steps, including employee notice, certification of the need
for leave, and determining whether leave will be paid or unpaid

Employee notice obligations
• Foreseeable leave: employees must provide at least 30 days' advance notice when the need for
FMLA leave is foreseeable (birth, placement for adoption or foster care, planned medical treatment)

• Unforeseeable leave: when 30 days' notice is not practicable (medical emergency), notice must be
given as soon as practicable, generally within the time prescribed by the employer's usual and
customary notice requirements

Certification of need for leave
• Employers may require employees to provide certification supporting the need for FMLA leave

• Certification requirements vary depending on the reason for leave (serious health condition of
employee or family member, qualifying exigency, military caregiver leave)

• Employers may, at their own expense, require a second or third medical opinion if they doubt the
validity of the certification for an employee's serious health condition

Substitution of paid leave
• FMLA leave is unpaid, but employees may choose, or employers may require employees, to
substitute accrued paid leave for unpaid FMLA leave

• Substitution of paid sick or family leave is subject to the terms and conditions of the employer's normal
leave policy

• If an employee does not choose to substitute accrued paid leave, the employer may require the
employee to do so

Intermittent vs continuous leave
• FMLA leave may be taken intermittently or on a reduced leave schedule when medically necessary
due to the serious health condition of the employee or covered family member, or for qualifying
exigency leave

• Intermittent or reduced schedule leave for birth or placement for adoption or foster care can only be
taken with the employer's approval

• Employees must make reasonable efforts to schedule planned medical treatments so as not to unduly
disrupt the employer's operations

Interaction with other laws
• The FMLA interacts with several other laws that provide leave entitlements or protections for
employees

FMLA vs ADA
• The Americans with Disabilities Act (ADA) provides protections for individuals with disabilities and may
require employers to provide reasonable accommodations, which could include leave
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• Leave as a reasonable accommodation under the ADA may be required even if an employee is not
eligible for FMLA leave or has exhausted their FMLA entitlement

• Employers must consider each law separately and provide the greater benefit to the employee

FMLA vs workers' compensation
• Workers' compensation laws provide wage replacement and medical benefits to employees who are
injured in the course and scope of employment

• FMLA leave and workers' compensation leave can run concurrently if the reason for the absence is
due to a qualifying serious illness or injury under the FMLA

• Employers cannot require employees to take FMLA leave simply because they are receiving workers'
compensation benefits

FMLA vs state leave laws
• Many states have their own family and medical leave laws that provide greater benefits than the FMLA

• When an employee is covered by both the FMLA and a state family and medical leave law, the
employee is entitled to the greater benefit or more generous rights provided under the different laws

• Employers must comply with both federal and state law

Enforcement & remedies
• The FMLA is enforced by the U.S. Department of Labor's Wage and Hour Division, and employees
have the right to file a complaint or bring a private lawsuit if their FMLA rights have been violated

Filing a complaint with DOL
• Employees can file a complaint with the Department of Labor's Wage and Hour Division if they believe
their FMLA rights have been violated

• Complaints should be filed within a reasonable timeframe, typically two years from the last action
which the employee believes was in violation of the FMLA

• The DOL will investigate the complaint and may seek relief on behalf of the employee, including
reinstatement, lost wages, and other damages

Private lawsuits
• Employees have the right to bring a private civil action against an employer for FMLA violations

• Lawsuits must generally be filed within two years of the last action which the employee believes was in
violation of the FMLA, or within three years if the violation was willful

• Employees are not required to file a complaint with the DOL before bringing a private lawsuit

Damages & other relief
• Employees who prevail in an FMLA lawsuit may be entitled to a variety of damages and other relief

• Damages may include lost wages, salary, benefits, or other compensation denied or lost as a result of
the FMLA violation
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• Equitable relief may include employment, reinstatement, or promotion

• Employees may also recover interest on lost wages, salary, benefits, or other compensation, as well
as liquidated damages (an additional amount equal to the sum of the actual monetary losses) unless
the employer proves it acted in good faith and had reasonable grounds to believe its actions did not
violate the FMLA

5.4 Workers' compensation
Workers' compensation is a crucial safety net for employees injured on the job. It provides medical care,
wage replacement, and other benefits, protecting workers while limiting employer liability. This system
aims to create a fair and efficient process for addressing workplace injuries and illnesses.

Understanding workers' compensation is essential for both employers and employees. It covers various
types of benefits, eligibility requirements, and the claims process. The system also interacts with other
employment laws and involves specific responsibilities for employers to ensure compliance and worker
protection.

Workers' compensation overview
• Workers' compensation is a state-mandated insurance program that provides benefits to employees
who suffer job-related injuries or illnesses

• The program aims to protect both employees and employers by providing a streamlined process for
compensating injured workers while limiting the liability of employers

• In most states, workers' compensation is an exclusive remedy, meaning that employees generally
cannot sue their employer for work-related injuries or illnesses if they are covered by workers'
compensation

Workers' compensation benefits

Medical benefits
• Cover all reasonable and necessary medical expenses related to the work injury or illness

• Include doctor visits, hospital stays, medications, medical equipment, and transportation costs to and
from medical appointments

• No deductibles or copayments for the injured worker

• May allow the employee to choose their own doctor or require them to use a doctor selected by the
employer or insurance company

Disability benefits
• Provide partial wage replacement while the employee is unable to work due to the work-related injury
or illness

• Temporary total disability (TTD) benefits are paid when the employee is completely unable to work for
a limited period

• Temporary partial disability (TPD) benefits are paid when the employee can return to work with
restrictions and earns less than their pre-injury wage
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• Permanent partial disability (PPD) benefits are paid when the employee has a permanent impairment
but can still work in some capacity

• Permanent total disability (PTD) benefits are paid when the employee is permanently unable to work
due to the injury or illness

Rehabilitation benefits
• Cover the costs of vocational rehabilitation services to help the employee return to work or find new
employment if they are unable to return to their pre-injury job

• May include job training, education, job placement assistance, and modifications to the workplace to
accommodate the employee's limitations

Death benefits
• Provide compensation to the deceased employee's surviving dependents (spouse, children, or other
eligible family members)

• Typically include a lump sum payment and ongoing weekly benefits based on a percentage of the
deceased employee's average weekly wage

• Cover burial and funeral expenses up to a certain amount

Eligibility for workers' compensation

Employee status requirement
• Only employees are eligible for workers' compensation benefits, not independent contractors or
volunteers

• The definition of "employee" varies by state but generally includes anyone who performs services for
an employer and is subject to the employer's control and direction

Work-related injury or illness
• The injury or illness must arise out of and in the course of employment to be covered by workers'
compensation

• This includes injuries that occur on the employer's premises, during work-related travel, or while
performing job duties

• Occupational diseases that develop over time due to exposure to hazardous conditions at work
(asbestos-related illnesses) are also covered

Timely reporting of injury
• Employees must report the work-related injury or illness to their employer within a specified time
frame, which varies by state (30 days)

• Failure to report the injury or illness within the required time frame may result in a denial of workers'
compensation benefits
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Workers' compensation claims process

Reporting the injury
• The employee must notify their employer of the work-related injury or illness as soon as possible

• The employer should provide the employee with the necessary forms and information to file a workers'
compensation claim

Filing the claim
• The employee must complete and submit a workers' compensation claim form to the employer or the
employer's insurance company

• The claim form typically requires information about the date, time, location, and circumstances of the
injury or illness, as well as the employee's medical treatment and lost work time

Employer's response to claim
• The employer must forward the employee's claim form to their workers' compensation insurance
company within a specified time frame (7 days)

• The employer may also be required to provide the employee with a written description of their rights
and responsibilities under the workers' compensation system

Insurance company's investigation
• The workers' compensation insurance company will investigate the claim to determine if the injury or
illness is covered by workers' compensation

• The investigation may involve reviewing medical records, interviewing the employee and witnesses,
and consulting with medical experts

• The insurance company must decide to accept or deny the claim within a specified time frame (90
days)

Disputes in workers' compensation

Denial of claim
• The workers' compensation insurance company may deny the employee's claim if they determine that
the injury or illness is not work-related or if the employee failed to follow the proper procedures for
reporting and filing the claim

• Common reasons for denial include lack of medical evidence, pre-existing conditions, and employee
misconduct (intoxication at the time of the injury)

Appeals process
• If the employee's claim is denied, they have the right to appeal the decision through the state's
workers' compensation appeals process

• The appeals process typically involves a hearing before an administrative law judge, where both the
employee and the insurance company can present evidence and argue their case



Fiveable archived study guides Page 143

• If the employee is dissatisfied with the outcome of the hearing, they may be able to appeal to a higher
court

Settlements vs hearings
• Many workers' compensation claims are resolved through a settlement agreement between the
employee and the insurance company

• Settlements can provide a lump sum payment or ongoing benefits in exchange for the employee
giving up their right to pursue further legal action

• If a settlement cannot be reached, the case may proceed to a formal hearing before an administrative
law judge

Return to work after injury

Light duty assignments
• If an employee is able to return to work but has temporary restrictions due to their injury or illness, the
employer may offer them a light duty assignment that accommodates those restrictions

• Light duty assignments are typically less physically demanding than the employee's regular job duties
(office work for a construction worker)

Reasonable accommodations
• Under the Americans with Disabilities Act (ADA), employers are required to provide reasonable
accommodations to employees with disabilities, including those resulting from work-related injuries or
illnesses

• Reasonable accommodations may include modifying the employee's job duties, providing assistive
devices, or allowing a flexible work schedule

Retaliation for filing claim
• It is illegal for an employer to retaliate against an employee for filing a workers' compensation claim or
exercising their rights under the workers' compensation system

• Retaliation can include termination, demotion, reduction in hours or pay, or other adverse employment
actions

• Employees who experience retaliation may be able to file a separate claim against their employer for
damages

Interaction with other laws

Family and Medical Leave Act (FMLA)
• The FMLA provides eligible employees with up to 12 weeks of unpaid, job-protected leave per year for
certain medical and family reasons, including a serious health condition that makes the employee
unable to perform their job

• An employee who is out of work due to a work-related injury or illness may be eligible for FMLA leave
in addition to workers' compensation benefits
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Americans with Disabilities Act (ADA)
• The ADA prohibits discrimination against employees with disabilities and requires employers to
provide reasonable accommodations to enable them to perform their job duties

• A work-related injury or illness that results in a permanent impairment may qualify as a disability under
the ADA, entitling the employee to additional protections and accommodations

State workers' compensation laws
• Each state has its own workers' compensation laws that may provide additional benefits or protections
beyond what is required by federal law

• Some states have more stringent requirements for eligibility, reporting, and appeals than others

• Employers and employees should be familiar with the specific workers' compensation laws in their
state

Employer responsibilities

Providing workers' compensation insurance
• In most states, employers are required by law to carry workers' compensation insurance to cover the
costs of work-related injuries and illnesses

• Employers can purchase insurance through a private insurance company or, in some states, through
a state-run insurance fund

• Failure to provide workers' compensation insurance can result in significant fines and penalties for the
employer

Posting notices and informing employees
• Employers must post a notice in a conspicuous place in the workplace informing employees of their
rights under the workers' compensation system

• The notice should include information on how to report an injury or illness, the benefits available, and
the contact information for the workers' compensation insurance company

• Employers must also provide employees with a written description of their rights and responsibilities
under the workers' compensation system at the time of hire or upon request

Recordkeeping and reporting requirements
• Employers must keep accurate records of all work-related injuries and illnesses, including the date,
time, location, and circumstances of the incident, as well as any medical treatment provided

• Employers must report all work-related injuries and illnesses that result in lost work time, medical
treatment beyond first aid, or death to the state workers' compensation board or the Occupational
Safety and Health Administration (OSHA)

• Failure to keep accurate records or report injuries and illnesses can result in fines and penalties for the
employer
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Third-party liability in workplace injuries

Accidents caused by non-employers
• In some cases, a work-related injury or illness may be caused by the negligence or wrongdoing of a
third party, such as a manufacturer of defective equipment or a driver who causes a car accident while
the employee is on work-related travel

• In these situations, the employee may be able to bring a separate personal injury lawsuit against the
third party in addition to receiving workers' compensation benefits

Subrogation and reimbursement
• If an employee receives compensation from a third party for a work-related injury or illness, the
workers' compensation insurance company may have a right of subrogation, meaning they can seek
reimbursement from the third party for the benefits paid to the employee

• The employee may be required to notify the workers' compensation insurance company of any
third-party claims and cooperate with their subrogation efforts

Employee's right to sue third parties
• While employees are generally barred from suing their employer for work-related injuries or illnesses
covered by workers' compensation, they retain the right to sue third parties who may be liable for their
injuries

• Employees should consult with an attorney to determine whether they have a viable third-party claim
and to ensure that any such claim does not jeopardize their workers' compensation benefits

5.5 Unemployment insurance
Unemployment insurance provides temporary financial assistance to eligible workers who've lost jobs
through no fault of their own. It's a crucial safety net, offering partial wage replacement to those who meet
specific criteria set by state programs.

To qualify, claimants must have a valid job loss reason, sufficient work history, and ongoing availability for
work. Benefits are calculated based on prior earnings, with states setting their own formulas for weekly
amounts and maximum durations.

Unemployment insurance eligibility
• Unemployment insurance (UI) provides temporary financial assistance to eligible workers who have
lost their jobs through no fault of their own

• To qualify for UI benefits, claimants must meet specific eligibility criteria set by their state's
unemployment insurance program

• Eligibility requirements typically include having a qualifying job loss reason, sufficient work history, and
ongoing availability for work

Qualifying job loss reasons
• Involuntary layoff or termination due to lack of work, downsizing, or business closure

• Job loss resulting from a reduction in hours or temporary furlough
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• Separation from employment due to compelling personal circumstances (domestic violence, illness,
relocation)

• Constructive discharge where the employee is forced to quit due to intolerable working conditions

Sufficient work history requirements
• Claimants must have earned a minimum amount of wages during a specified base period (typically the
first four of the last five completed calendar quarters)

• States set minimum earnings thresholds and/or work duration requirements to establish sufficient
attachment to the workforce

• Some states require a minimum number of weeks worked or hours worked during the base period

• Alternative base period (last four completed quarters) may be used if the standard base period does
not qualify the claimant

Ongoing availability for work
• UI recipients must be able, available, and actively seeking work during each week they claim benefits

• Claimants are required to register with their state's job service and maintain a record of their work
search activities

• Availability for work means being ready, willing, and able to accept suitable employment

• Claimants may be required to report to their local job service office for eligibility reviews or
reemployment services

Unemployment benefit calculations
• Unemployment insurance benefits are designed to provide partial wage replacement to eligible
unemployed workers

• Each state has its own formula for calculating weekly benefit amounts, maximum benefit durations,
and partial unemployment benefits

• Benefit calculations are based on the claimant's prior earnings during the base period used to
establish eligibility

Weekly benefit amounts
• Weekly benefit amounts (WBA) are typically calculated as a percentage of the claimant's average
weekly wage during the base period

• Most states replace around 50% of the claimant's average weekly wage, subject to a maximum benefit
amount

• Some states use a weighted formula that gives greater weight to the highest-earning quarter in the
base period

• WBA may be reduced by certain types of income, such as pension payments or part-time earnings



Fiveable archived study guides Page 147

Maximum benefit durations
• The maximum number of weeks a claimant can receive UI benefits varies by state, typically ranging
from 12 to 26 weeks

• Some states use a variable duration formula that ties the number of weeks to the claimant's base
period wages or the state's unemployment rate

• During periods of high unemployment, extended benefit programs may provide additional weeks of
benefits beyond the regular state maximum

Partial unemployment benefits
• Claimants who are working part-time or have had their hours reduced may be eligible for partial
unemployment benefits

• States have different formulas for calculating partial benefits, often allowing claimants to earn a certain
amount without reducing their weekly benefit

• Partial benefits are intended to encourage claimants to accept part-time work while searching for
full-time employment

• Claimants must report all earnings during weeks claimed, and their weekly benefit may be reduced
based on their part-time wages

Unemployment claims process
• The unemployment claims process involves filing an initial claim, certifying continuing claims, and
potentially appealing denied claims

• Claimants must follow their state's procedures for filing claims and meeting ongoing eligibility
requirements

• The claims process is designed to verify eligibility, prevent fraud, and ensure timely payment of
benefits to qualified individuals

Initial claim filing
• Unemployed workers must file an initial claim with their state's unemployment insurance agency to
begin the process of receiving benefits

• Initial claims can typically be filed online, by phone, or in-person at a local job service office

• Claimants provide personal information, employment history, and the reason for their job loss

• The state agency will review the claim, contact the claimant's former employer, and make an eligibility
determination

Continuing claim certifications
• After the initial claim is approved, claimants must certify their ongoing eligibility for benefits on a
weekly or biweekly basis

• Continuing claim certifications are typically filed online or by phone, reporting any earnings, work
search activities, and availability for work
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• Claimants must accurately report any income, including part-time wages, severance pay, or pension
payments

• Failure to certify continuing claims or meet eligibility requirements can result in a delay or denial of
benefits

Appeals of denied claims
• If an initial claim is denied or if a continuing claim is disputed, claimants have the right to appeal the
decision

• Appeals processes vary by state but typically involve a hearing before an administrative law judge or
appeals board

• Claimants can present evidence, call witnesses, and argue their case for eligibility

• Employers may also appeal UI claims if they believe the claimant is not eligible or was separated for
disqualifying reasons

• Further appeals to higher-level administrative bodies or state courts may be available if the initial
appeal is denied

Unemployment insurance funding
• Unemployment insurance is primarily funded through a combination of federal and state payroll taxes
paid by employers

• The funding system is designed to be countercyclical, with trust funds building up reserves during
periods of economic growth to pay benefits during recessions

• Federal law sets broad guidelines for UI funding, but states have considerable flexibility in setting their
own tax rates and benefit levels

Employer tax contributions
• Most employers are required to pay both federal and state unemployment taxes on a portion of each
employee's wages

• The Federal Unemployment Tax Act (FUTA) tax is 6.0% on the first $7,000 of each employee's
wages, but employers can receive a credit of up to 5.4% for timely payment of state UI taxes

• State UI tax rates vary based on factors such as the employer's industry, size, and history of layoffs
(experience rating)

• Some states also require employee contributions to UI funding, but this is less common

State UI trust funds
• Each state maintains its own UI trust fund account in the federal Unemployment Trust Fund (UTF) to
pay regular state UI benefits

• Employer tax contributions are deposited into the state's trust fund, and benefits are paid out to
eligible claimants

• States are responsible for ensuring the solvency of their trust funds and may adjust tax rates or benefit
levels to maintain adequate reserves
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• If a state's trust fund is depleted during a recession, it can borrow from the federal government to
continue paying benefits

Federal UI programs
• The federal government operates several UI programs that supplement or extend state UI benefits
during periods of high unemployment

• The Extended Benefits (EB) program provides additional weeks of benefits when a state's insured
unemployment rate reaches certain thresholds

• During severe recessions, Congress may authorize temporary federal emergency benefit programs,
such as Emergency Unemployment Compensation (EUC)

• The federal government also provides funding for state administration of UI programs and job service
operations

Disqualification from benefits
• While unemployment insurance is designed to assist eligible workers who lose their jobs, certain
circumstances can disqualify individuals from receiving benefits

• Disqualifying factors typically include voluntary job quits, termination for misconduct, and refusal of
suitable work

• States have some discretion in defining disqualifying circumstances and the penalties associated with
them

Voluntary job quits
• Generally, individuals who voluntarily quit their jobs without good cause are not eligible for UI benefits

• Good cause for quitting may include compelling personal reasons, such as domestic violence, illness,
or relocation due to a spouse's employment

• Some states allow benefits for certain work-related quits, such as unsafe working conditions or
significant changes in job duties

• Disqualification for voluntary quits may be for a specific duration or until the claimant earns a certain
amount in new employment

Termination for misconduct
• Employees who are discharged for misconduct connected with their work may be disqualified from
receiving UI benefits

• Misconduct is typically defined as a willful or wanton disregard for the employer's interests, such as
insubordination, excessive absenteeism, or violation of company policies

• States distinguish between ordinary misconduct and gross misconduct, with the latter resulting in
more severe disqualification penalties

• Disqualification for misconduct may be for a specific duration or until the claimant earns a certain
amount in new employment
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Refusal of suitable work
• UI claimants who refuse an offer of suitable work without good cause may be disqualified from
receiving benefits

• Suitable work is generally defined as work that is comparable to the claimant's previous job in terms of
wages, hours, and working conditions

• Good cause for refusing work may include factors such as a significant reduction in pay, unsafe
working conditions, or lack of transportation

• Disqualification for refusing suitable work may result in a loss of benefits for a specific duration or until
the claimant earns a certain amount in new employment

Unemployment insurance fraud
• Unemployment insurance fraud occurs when individuals or employers intentionally provide false
information or withhold relevant facts to obtain or prevent UI benefits

• UI fraud can undermine the integrity of the system, divert resources from legitimate claimants, and
lead to higher costs for employers and taxpayers

• States employ various methods to detect and prevent UI fraud, and penalties can include fines,
criminal charges, and disqualification from future benefits

Claimant misrepresentation of facts
• Claimants who knowingly provide false information on their initial or continuing claims may be
committing UI fraud

• Examples of claimant fraud include failing to report earned income, misrepresenting the reason for job
separation, or falsely certifying work search activities

• Claimants who commit fraud may be required to repay overpaid benefits, pay fines, and face
disqualification from future benefits

• In severe cases, claimants may face criminal charges and potential imprisonment

Employer failure to report wages
• Employers who fail to report or underreport employee wages to avoid paying UI taxes may be
committing UI fraud

• Employer fraud can result in underfunded state UI trust funds and higher costs for honest employers

• Employers who commit fraud may face penalties, interest charges, and legal action to recover unpaid
taxes

• Intentional misclassification of employees as independent contractors to avoid UI taxes is also a form
of employer fraud

Penalties for UI fraud
• Penalties for UI fraud vary by state and the severity of the offense but can include:

• Repayment of overpaid benefits plus interest
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• Fines and penalty assessments

• Disqualification from future UI benefits for a specified period or until restitution is made

• Criminal charges, which may result in probation, community service, or imprisonment

• States may use wage garnishment, tax refund interception, or legal action to recover overpaid benefits
and penalties

• Some states offer amnesty programs to encourage individuals to repay fraudulently obtained benefits
without facing criminal charges

Interaction with other programs
• Unemployment insurance benefits may interact with other government programs and sources of
income, affecting eligibility or benefit amounts

• Understanding how UI benefits are treated in relation to Social Security, workers' compensation, and
severance pay is important for claimants and employers

• Coordination of benefits across programs helps ensure that individuals receive the appropriate level of
support without duplicating payments

Social Security benefits
• Individuals who receive Social Security retirement benefits may still be eligible for UI benefits if they
meet their state's eligibility requirements

• Some states reduce UI benefits by a portion of the claimant's Social Security retirement benefits, while
others do not

• Social Security Disability Insurance (SSDI) benefits may affect UI eligibility, as SSDI recipients are
typically not able and available for work

• Supplemental Security Income (SSI) benefits may be affected by UI income, as SSI is a means-tested
program

Workers' compensation payments
• Workers' compensation provides benefits to employees who are injured or become ill due to their job

• In most states, individuals cannot receive both full UI benefits and workers' compensation payments
for the same period

• If a claimant is receiving workers' compensation, their UI benefits may be reduced or suspended until
the workers' compensation claim is resolved

• Some states allow claimants to receive partial UI benefits while receiving workers' compensation,
depending on the amount of the workers' compensation payment

Severance pay effects
• Severance pay is a form of compensation provided by some employers to employees who are laid off
or terminated

• The treatment of severance pay for UI purposes varies by state, with some states considering it
disqualifying income and others not
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• In states where severance pay is considered disqualifying income, UI benefits may be delayed or
reduced for the period covered by the severance payment

• Claimants should report any severance pay received when filing their initial or continuing UI claims to
avoid overpayment and potential fraud

Extended unemployment benefits
• During periods of high unemployment, extended benefit programs may provide additional weeks of UI
benefits beyond the regular state maximum

• Extended benefits are triggered by state and federal laws based on economic indicators, such as the
insured unemployment rate (IUR) or total unemployment rate (TUR)

• Claimants who exhaust their regular state benefits may be eligible for extended benefits if they
continue to meet eligibility requirements

State extended benefit triggers
• The Extended Benefits (EB) program is a permanent federal-state program that provides up to 13 or
20 additional weeks of benefits during periods of high unemployment

• EB is triggered when a state's IUR or TUR reaches certain thresholds and is higher than the same
period in the previous two years

• States can choose to use optional triggers or adopt a total unemployment rate (TUR) trigger to
activate EB earlier

• When a state triggers "on" to EB, claimants who exhaust their regular benefits can receive additional
weeks of benefits

Federal emergency extensions
• During severe economic downturns, Congress may authorize temporary federal emergency
unemployment compensation (EUC) programs

• EUC programs provide additional weeks of benefits beyond regular state and EB programs, with the
number of weeks dependent on the severity of the recession

• For example, during the Great Recession, the EUC program provided up to 53 weeks of additional
benefits in high-unemployment states

• Claimants who exhaust their regular and EB benefits may be eligible for EUC if the program is in effect
and they continue to meet eligibility requirements

Extended benefit eligibility
• To be eligible for extended benefits (EB or EUC), claimants must have exhausted their regular state
UI benefits and continue to meet eligibility requirements

• In some cases, extended benefit programs may have additional eligibility criteria, such as a more
stringent work search requirement or a higher minimum base period earnings threshold

• Claimants filing for extended benefits typically continue to certify their claims on a weekly or biweekly
basis, reporting any income and work search activities
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• If a claimant's benefit year ends while receiving extended benefits, they may need to file a new initial
claim to establish a new benefit year before continuing to receive extended payments

Unemployment insurance policy
• Unemployment insurance is an important component of U.S. economic and social policy, providing a
safety net for workers and stabilizing the economy during downturns

• UI policy is shaped by a combination of federal and state laws, balancing the needs of workers,
employers, and the broader economy

• Ongoing debates surrounding UI policy focus on the program's effectiveness, efficiency, and
adaptability to changing labor market conditions

Economic stabilization goals
• One of the primary goals of unemployment insurance is to act as an automatic stabilizer during
economic downturns

• By providing temporary income support to unemployed workers, UI helps maintain consumer
spending and prevent further job losses

• UI benefits also help workers afford basic necessities and avoid falling into poverty while searching for
new employment

• The countercyclical nature of UI funding, with trust funds building reserves during good times and
paying out more benefits during recessions, helps smooth economic fluctuations

UI system reform proposals
• Various proposals have been made to reform the UI system to better address the needs of workers
and the economy

• Some proposals focus on modernizing UI eligibility criteria to cover more workers, such as those in
part-time, gig, or self-employed positions

• Others suggest adjusting benefit levels or durations to provide more adequate income support or
incentivize faster reemployment

• Proposals to improve UI funding include raising taxable wage bases, adjusting experience rating
formulas, or implementing alternative financing mechanisms

• Efforts to combat UI fraud and improve program integrity through better data matching and
enforcement have also been proposed

Future of unemployment insurance
• The future of unemployment insurance will depend on its ability to adapt to changing economic and
labor market conditions

• The rise of non-traditional work arrangements, such as independent contracting and platform-based
gig work, presents challenges for UI eligibility and funding

• Technological advancements, such as automation and artificial intelligence, may lead to increased job
displacement and the need for more robust reemployment services
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• Climate change and the transition to a low-carbon economy may also impact employment patterns
and require adjustments to UI programs

• Policymakers will need to balance the goals of providing adequate income support, promoting
reemployment, and ensuring the long-term financial sustainability of the UI system.
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Unit 6 – Workplace Safety and Health
Laws
6.1 Occupational Safety and Health Act (OSHA)
The Occupational Safety and Health Act (OSHA) is a crucial federal law that protects workers' safety and
health. It sets standards for workplace conditions, requires employers to provide safe environments, and
gives employees the right to report hazards without fear of retaliation.

OSHA covers most private sector employers and workers in all 50 states. It establishes employer
responsibilities, employee rights, and enforcement mechanisms. The Act also outlines recordkeeping
requirements, training obligations, and whistleblower protections to ensure comprehensive workplace
safety.

Occupational Safety and Health Act overview
• The Occupational Safety and Health Act (OSHA) is a federal law that sets and enforces standards to
ensure safe and healthful working conditions for employees

• OSHA covers most private sector employers and their workers, as well as some public sector
employers and workers in the 50 states and certain territories under federal authority

• The Act establishes the Occupational Safety and Health Administration within the Department of
Labor to administer and enforce the law

OSHA's purpose and scope
• Ensure safe and healthful working conditions for employees by setting and enforcing standards and
providing training, outreach, education and assistance

• Covers most private sector employers and their workers in all 50 states, the District of Columbia, and
other U.S. jurisdictions either directly through Federal OSHA or through an OSHA-approved state plan

• Applies to most employment in the private sector, with some exceptions such as self-employed
workers, family members of farm employers, and workers in industries regulated by other federal
agencies

Employer responsibilities under OSHA
• Provide a workplace free from recognized hazards that are causing or likely to cause death or serious
physical harm to employees

• Comply with OSHA standards and regulations applicable to their workplace

• Ensure employees have and use safe tools and equipment and properly maintain this equipment

• Provide safety training to employees in a language and vocabulary they can understand

• Keep accurate records of work-related injuries and illnesses
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Employee rights under OSHA
• Receive information and training about hazards, methods to prevent harm, and the OSHA standards
that apply to their workplace in a language they understand

• Review records of work-related injuries and illnesses

• File a complaint asking OSHA to inspect their workplace if they believe there is a serious hazard or
that their employer is not following OSHA's rules

• Exercise their rights under the law without retaliation or discrimination

OSHA standards and regulations
• OSHA standards are rules that describe the methods employers must use to protect their employees
from hazards

• Standards limit the amount of hazardous chemicals workers can be exposed to, require the use of
certain safe practices and equipment, and require employers to monitor hazards and maintain records
of workplace injuries and illnesses

• OSHA standards cover a wide range of workplace hazards, including toxic substances, electrical
hazards, fall hazards, hazardous waste, machine hazards, infectious diseases, fire and explosion
hazards, dangerous atmospheres, and confined spaces

Types of OSHA standards
• General industry standards (29 CFR 1910) apply to most workplaces

• Construction standards (29 CFR 1926) apply to construction sites

• Maritime standards (29 CFR 1915-1919) apply to shipyards, marine terminals, and longshoring

• Agriculture standards (29 CFR 1928) cover agricultural operations

Process for developing standards
• OSHA can begin standards-setting procedures on its own initiative or in response to petitions from
other parties, including the Secretary of Health and Human Services, the National Institute for
Occupational Safety and Health (NIOSH), state and local governments, employer or labor
representatives, or any other interested person

• The process involves input from industry and labor representatives, and the standards are based on
research, data, and stakeholder feedback

• Proposed standards are published in the Federal Register to allow for public comment before being
finalized

General industry vs construction standards
• General industry standards apply to most workplaces not covered by specific industry standards

• Construction standards are more stringent due to the inherently hazardous nature of construction work

• Employers engaged in construction work must comply with both the general industry and construction
standards as applicable to their work sites and operations
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OSHA enforcement and compliance
• OSHA enforces its standards and regulations through inspections, investigations, citations, and
penalties

• Compliance Safety and Health Officers (CSHOs) conduct inspections without advance notice, though
employers have the right to require compliance officers to obtain an inspection warrant before entering
the worksite

• Inspections are prioritized based on the severity of the hazard, with imminent danger situations given
top priority, followed by fatalities and catastrophes, worker complaints, referrals, and targeted
inspections

OSHA inspections and investigations
• OSHA conducts inspections without advance notice, except in rare circumstances (imminent danger,
inspection would be more thorough after regular working hours)

• Inspections can be triggered by worker complaints, referrals from other agencies, targeted industry
initiatives, or as follow-ups to previous inspections

• On-site inspections include an opening conference, walk-through of the workplace, employee
interviews, and a closing conference to discuss findings

Citations and penalties for violations
• When OSHA finds violations of standards or serious hazards, it may issue citations and fines

• Citations describe OSHA requirements allegedly violated, list any proposed penalties, and give a
deadline for correcting the alleged hazards

• Violations are categorized as willful, serious, other-than-serious, de minimis, failure to abate, or
repeated

• Penalty amounts depend on the severity of the violation, the employer's size, good faith, and history of
previous violations

Contesting OSHA citations
• Employers have the right to contest any part of the citation, including the amount of time given to
correct the violation, the penalty amount, or the violation itself

• Employees only have the right to challenge the deadline for correcting hazards

• Appeals must be made in writing within 15 working days of receiving the citation

• The first step in contesting a citation is an informal conference with the OSHA area director, which can
lead to settlement agreements or proceed to formal hearings before an administrative law judge

Recordkeeping requirements
• OSHA requires covered employers to prepare and maintain records of work-related injuries and
illnesses

• Employers with more than 10 employees and whose establishments are not classified as a partially
exempt industry must record serious work-related injuries and illnesses using OSHA Forms 300, 300A,
and 301
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• Records must be maintained at the worksite for at least five years, with the exception of the OSHA
300A form, which must be posted annually from February 1 to April 30

Reporting and recordkeeping obligations
• OSHA's reporting and recordkeeping requirements are designed to help employers and employees
identify and eliminate hazardous conditions in the workplace

• Accurate records allow OSHA to compile national statistics on workplace injuries and illnesses, which
inform the development of standards and enforcement priorities

• Recordkeeping also helps employers evaluate the effectiveness of their safety and health programs
and identify areas for improvement

Reporting work-related injuries and illnesses
• Employers must report any worker fatality to OSHA within 8 hours

• Employers must report any amputation, loss of an eye, or hospitalization of a worker within 24 hours

• All work-related injuries and illnesses that meet OSHA's recordkeeping criteria must be recorded on
the appropriate forms within 7 calendar days of receiving information about the incident

OSHA Forms 300, 300A, and 301
• Form 300 (Log of Work-Related Injuries and Illnesses) is used to classify work-related injuries and
illnesses and to note the severity of each case

• Form 300A (Summary of Work-Related Injuries and Illnesses) shows the total number of work-related
injuries and illnesses for the year in each category, and must be posted annually from February 1 to
April 30

• Form 301 (Injury and Illness Incident Report) provides additional details about each work-related injury
or illness recorded on Form 300

Access to employee medical records
• Employers must provide employees, their designated representatives, and OSHA with access to
employee medical and exposure records

• Access to these records helps ensure that employers and employees can evaluate health hazards in
the workplace and take appropriate preventive measures

• OSHA standards on access to employee medical and exposure records (29 CFR 1910.1020) detail
the procedures for handling confidential medical information and the rights of employees, their
representatives, and OSHA to access these records

Employee safety training and education
• OSHA standards require employers to provide training to workers who face hazards on the job

• Training requirements vary by industry, but most require employers to ensure that workers know about
the hazards they may encounter, how to recognize them, and how to protect themselves

• Effective training and education programs are essential for preventing workplace injuries, illnesses,
and fatalities



Fiveable archived study guides Page 159

Employer-provided training requirements
• Employers must provide training to workers in a language and vocabulary they can understand

• Training must be provided at no cost to the employee and during working hours

• Required training topics may include hazard recognition, safe work practices, emergency procedures,
and the proper use of personal protective equipment

• Employers must provide refresher training as needed to ensure that workers maintain their
understanding of the safety and health hazards they may face

OSHA outreach and education programs
• OSHA provides a variety of training and education programs to help employers and workers
understand and comply with safety and health standards

• The OSHA Training Institute (OTI) Education Centers offer courses on OSHA standards and
occupational safety and health topics

• OSHA's Outreach Training Program provides 10-hour and 30-hour training courses for workers in
construction, general industry, maritime, and disaster site work

• The Voluntary Protection Programs (VPP) recognize employers and workers who have implemented
effective safety and health management systems and maintain injury and illness rates below the
national average for their industries

Hazard communication and right-to-know
• OSHA's Hazard Communication Standard (HCS) requires employers to provide information to workers
about the hazardous chemicals they may be exposed to in the workplace

• Employers must develop and implement a written hazard communication program, provide safety data
sheets (SDSs) for each hazardous chemical, ensure that containers are properly labeled, and train
workers on the hazards and protective measures

• The HCS is designed to ensure that workers have the right to know about the hazards they face and
how to protect themselves

Whistleblower protection under OSHA
• OSHA's Whistleblower Protection Program enforces the whistleblower provisions of more than 20
federal statutes protecting employees who report violations of various workplace safety, airline,
commercial motor carrier, consumer product, environmental, financial reform, food safety, health
insurance reform, motor vehicle safety, nuclear, pipeline, public transportation agency, railroad,
maritime, and securities laws

• These laws protect workers who report injuries, safety concerns, or other protected activity from
retaliation by their employers, such as firing, demotion, or reduction in pay or hours

Prohibited retaliation against employees
• Employers are prohibited from retaliating against employees who exercise their rights under OSHA,
including filing a safety or health complaint, reporting a work-related injury or illness, or requesting an
OSHA inspection
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• Retaliation can include firing, demotion, harassment, reduction in pay or hours, or any other adverse
action taken against an employee for engaging in protected activity

• OSHA's Whistleblower Protection Program investigates complaints of retaliation and can order
remedies such as reinstatement, back pay, and compensatory damages

Filing whistleblower complaints
• Employees who believe they have been retaliated against for exercising their rights under OSHA can
file a complaint with OSHA's Whistleblower Protection Program

• Complaints must be filed within 30 days of the alleged retaliation, except for complaints under the
Seaman's Protection Act, which allows 180 days

• OSHA will investigate the complaint and, if it finds merit, will issue an order requiring the employer to
take corrective action

Remedies for OSHA whistleblowers
• If OSHA determines that an employer has retaliated against a whistleblower, it can order the employer
to reinstate the employee, pay back wages, restore benefits, and pay compensatory damages,
attorney's fees, and other relief

• In cases where OSHA does not issue a final decision within certain timeframes, the whistleblower may
file a complaint in federal district court seeking a jury trial

• Employees who prevail in a whistleblower complaint are entitled to reinstatement with the same
seniority status, back pay with interest, and compensation for any special damages, including litigation
costs, expert witness fees, and reasonable attorney fees

Interplay between OSHA and state laws
• OSHA encourages states to develop and operate their own job safety and health programs, known as
State Plans

• State Plans must be approved and monitored by OSHA to ensure they are at least as effective as the
federal program

• Once a State Plan is approved, it operates in place of the federal OSHA program in that state

Federal OSHA vs state-plan states
• States can choose to operate their own occupational safety and health programs, known as State
Plans

• State Plans must cover both private and public sector workers and be at least as effective as the
federal OSHA program

• Currently, there are 22 states and jurisdictions operating complete State Plans covering both the
private sector and state and local government employees, and there are six State Plans covering only
state and local government employees

Preemption of state laws by OSHA
• The OSH Act generally preempts state laws and regulations relating to occupational safety and health
issues that are addressed by federal OSHA standards
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• However, states are permitted to regulate occupational safety and health issues for which no federal
standard exists, or to enact standards that are more stringent than the corresponding federal standard

• In State Plan states, the State Plan preempts federal OSHA standards and enforcement for most
private sector workplaces

Coordination between federal and state agencies
• In states with OSHA-approved State Plans, the state agencies work in tandem with federal OSHA to
enforce workplace safety and health standards

• Federal OSHA provides funding, oversight, and technical support to State Plans, but the day-to-day
enforcement is carried out by the state agencies

• State Plans must provide worker protection that is at least as effective as that provided under the
federal program, and they are subject to annual evaluations by federal OSHA to ensure they are
meeting this requirement

6.2 Employer responsibilities and employee rights
Employers have crucial responsibilities in maintaining a fair and safe workplace. They must comply with
employment laws, provide a secure environment, classify workers correctly, pay wages promptly, and
protect employee privacy. These duties form the foundation of a positive work relationship.

Employees have important rights that safeguard their interests. These include fair compensation,
protection from discrimination and harassment, the right to take protected leave, and access to reasonable
accommodations. Understanding these rights empowers workers to advocate for themselves and
contribute to a respectful workplace.

Employer responsibilities

Compliance with employment laws
• Employers must adhere to federal, state, and local employment laws that govern various aspects of
the employment relationship

• This includes laws related to minimum wage, overtime pay, equal employment opportunity, family and
medical leave, and workplace safety

• Failure to comply with these laws can result in legal penalties, fines, and potential lawsuits

Providing a safe work environment
• Employers are responsible for ensuring a safe and healthy workplace for their employees

• This involves identifying and mitigating potential hazards, providing necessary safety equipment and
training, and maintaining a clean and well-maintained work environment

• Employers must also comply with Occupational Safety and Health Administration (OSHA) regulations
and report any serious injuries or accidents

Proper employee classification
• Employers must correctly classify their workers as either employees or independent contractors

• Misclassification can lead to violations of wage and hour laws, tax obligations, and employee benefits
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• Factors to consider when determining classification include the level of control over the worker, the
permanence of the relationship, and the worker's role in the company's core business

Timely payment of wages
• Employers are obligated to pay their employees the agreed-upon wages in a timely manner

• This includes regular paychecks, overtime pay, and any earned commissions or bonuses

• Employers must also provide accurate wage statements and comply with any state-specific wage
payment requirements

Maintaining employee records
• Employers must maintain accurate and up-to-date records for each employee

• These records should include personal information, employment history, pay rates, hours worked, and
any disciplinary actions

• Employee records must be kept confidential and stored securely, with access limited to authorized
personnel

Protecting employee privacy
• Employers have a responsibility to safeguard their employees' personal and sensitive information

• This includes protecting social security numbers, medical records, and other confidential data from
unauthorized access or disclosure

• Employers should have clear policies and procedures in place for handling employee information and
train their staff on proper privacy practices

Providing required benefits
• Employers may be required to provide certain benefits to their employees, depending on the size of
the company and applicable laws

• This can include health insurance, retirement plans, workers' compensation insurance, and paid time
off

• Employers must communicate these benefits to their employees and ensure that they are
administered fairly and consistently

Preventing discrimination and harassment
• Employers must take steps to prevent and address discrimination and harassment in the workplace

• This includes developing and enforcing anti-discrimination and anti-harassment policies, providing
training to employees and managers, and promptly investigating any complaints

• Employers should foster a culture of respect and inclusivity, and take appropriate disciplinary action
when necessary

Accommodating disabilities
• Employers are required to provide reasonable accommodations for employees with disabilities, as
long as it does not cause undue hardship to the business
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• Accommodations can include modifying work schedules, providing assistive technology, or making the
workplace more accessible

• Employers should engage in an interactive process with the employee to determine the most
appropriate accommodation

Handling employee complaints
• Employers must have a process in place for employees to report complaints or grievances without
fear of retaliation

• This can include a formal complaint procedure, designated HR representatives, or an anonymous
reporting system

• Employers should investigate all complaints promptly and thoroughly, and take appropriate action to
resolve the issue

Proper termination procedures
• Employers must follow proper procedures when terminating an employee, whether for cause or as
part of a layoff

• This includes documenting the reasons for termination, providing advance notice when required, and
offering a final paycheck and any accrued benefits

• Employers should also ensure that the termination decision is not based on any discriminatory or
retaliatory factors

Employee rights

Right to fair compensation
• Employees have the right to receive fair compensation for their work, including minimum wage and
overtime pay as required by law

• This also includes the right to receive equal pay for equal work, regardless of gender, race, or other
protected characteristics

• Employees should be paid on a regular schedule and receive accurate wage statements detailing their
earnings and deductions

Right to a safe workplace
• Employees have the right to work in a safe and healthy environment free from recognized hazards

• This includes the right to receive proper safety training, protective equipment, and information about
potential dangers in the workplace

• Employees can report unsafe conditions to their employer or to OSHA without fear of retaliation

Protection from discrimination
• Employees are protected from discrimination based on protected characteristics such as race, color,
religion, sex, national origin, age, disability, or genetic information
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• This protection applies to all aspects of employment, including hiring, promotion, compensation, and
termination

• Employees who experience discrimination can file a complaint with the Equal Employment
Opportunity Commission (EEOC) or state fair employment practices agency

Protection from harassment
• Employees have the right to a work environment free from harassment, including sexual harassment
and other forms of intimidation or bullying

• Harassment can include unwelcome conduct, offensive comments, or physical threats that create a
hostile work environment

• Employees should report harassment to their employer or the appropriate government agency, and
employers must take prompt action to investigate and address the issue

Right to take protected leave
• Employees may have the right to take job-protected leave for certain reasons, such as family and
medical leave, military leave, or jury duty

• The Family and Medical Leave Act (FMLA) provides eligible employees with up to 12 weeks of unpaid
leave for qualifying events, such as the birth of a child or a serious health condition

• Employees should provide advance notice when possible and comply with their employer's leave
policies and procedures

Right to reasonable accommodations
• Employees with disabilities have the right to request reasonable accommodations that allow them to
perform the essential functions of their job

• Accommodations can include modifications to the work environment, schedule, or duties, as long as
they do not impose an undue hardship on the employer

• Employees should engage in an interactive process with their employer to identify the most effective
accommodation

Right to privacy
• Employees have a right to privacy in certain aspects of their employment, such as their personal
possessions, medical information, and off-duty conduct

• Employers should have policies in place to protect employee privacy and limit access to sensitive
information to those with a legitimate business need

• Employees may also have protections against invasive monitoring or surveillance in the workplace

Right to engage in protected activities
• Employees have the right to engage in certain protected activities without fear of retaliation from their
employer

• This includes the right to discuss working conditions with coworkers, report illegal or unethical
conduct, and participate in investigations or legal proceedings related to their employment
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• Employers cannot take adverse action against employees for exercising their rights under various
labor and employment laws

Access to personnel files
• In many states, employees have the right to access their personnel files and review the information
contained within them

• This can include performance evaluations, disciplinary records, and other employment-related
documents

• Employers should have a process in place for employees to request access to their files and ensure
that the information is accurate and up-to-date

Right to receive required notices
• Employees have the right to receive certain notices and information from their employer as required
by law

• This can include notices about workplace rights and responsibilities, such as the FMLA, OSHA, and
state-specific labor laws

• Employers should provide these notices in a timely manner and ensure that employees understand
their contents

Protection from retaliation
• Employees have the right to engage in protected activities, such as reporting discrimination or
participating in an investigation, without fear of retaliation from their employer

• Retaliation can include termination, demotion, harassment, or other adverse actions taken in response
to an employee exercising their rights

• Employees who experience retaliation can file a complaint with the appropriate government agency or
pursue legal action against their employer

Right to fair disciplinary procedures
• Employees have the right to fair and consistent disciplinary procedures that are clearly communicated
and applied equally to all employees

• This includes the right to be informed of the reasons for disciplinary action, the opportunity to respond
and present their side of the story, and progressive discipline when appropriate

• Employers should document all disciplinary actions and ensure that they are based on legitimate,
non-discriminatory reasons

Right to receive final paycheck
• Employees have the right to receive their final paycheck in a timely manner upon separation from
employment, whether voluntary or involuntary

• State laws may dictate the specific timeframe for providing a final paycheck and what must be
included, such as accrued vacation time or commissions

• Employers should have a process in place for issuing final paychecks and ensuring compliance with
applicable laws
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Employer vs employee responsibilities

Shared workplace safety duties
• Both employers and employees have a shared responsibility to maintain a safe and healthy work
environment

• Employers must provide necessary safety equipment, training, and hazard mitigation, while
employees must follow safety protocols and report any concerns

• Collaboration between employers and employees can help identify and address potential safety
issues before they lead to accidents or injuries

Overlapping privacy obligations
• Employers and employees both have a role in protecting sensitive information and maintaining privacy
in the workplace

• Employers must have policies and procedures in place to safeguard employee data, while employees
must follow these guidelines and report any breaches or unauthorized access

• Both parties should be aware of their rights and responsibilities under applicable privacy laws, such as
HIPAA or state data protection regulations

Collaborative accommodation process
• The process of providing reasonable accommodations for employees with disabilities requires
cooperation and communication between the employer and employee

• Employees must request accommodations and provide necessary documentation, while employers
must engage in an interactive process to identify effective solutions

• Both parties should approach the accommodation process with flexibility, creativity, and a willingness
to find mutually beneficial arrangements

Joint role in preventing misconduct
• Preventing discrimination, harassment, and other forms of workplace misconduct is a shared
responsibility of employers and employees

• Employers must have clear policies, provide training, and take prompt action to address complaints,
while employees must follow the policies, report any incidents, and treat colleagues with respect

• Creating a culture of inclusivity and professionalism requires ongoing effort and commitment from all
members of the organization

Mutual respect and professionalism
• Fostering a positive and productive work environment depends on mutual respect and professionalism
between employers and employees

• Employers should treat employees with dignity, provide fair compensation and benefits, and recognize
their contributions, while employees should perform their duties to the best of their abilities,
communicate effectively, and represent the company well
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• Building strong working relationships based on trust, transparency, and open communication can help
prevent conflicts and promote a healthy workplace dynamic

6.3 Hazard communication and safety training
Hazard communication standards ensure workplace safety by informing employees about chemical
hazards. These regulations require employers to provide clear information, proper labeling, and
comprehensive training on handling dangerous substances.

Safety data sheets, labeling requirements, and employee training are key components of hazard
communication. Employers must maintain accurate chemical inventories, develop written programs, and
prepare for non-routine tasks and emergencies to protect workers from potential harm.

Hazard communication standards
• Hazard communication standards are regulations designed to ensure that employers and employees
are aware of the hazards associated with chemicals in the workplace

• OSHA's Hazard Communication Standard (HCS) requires chemical manufacturers, distributors, and
importers to provide information about the hazards of their products to downstream users

• The HCS is aligned with the United Nations' Globally Harmonized System of Classification and
Labeling of Chemicals (GHS) to promote consistency and clarity in hazard communication

OSHA requirements
• OSHA requires employers to develop and implement a written hazard communication program

• Employers must ensure that containers of hazardous chemicals are properly labeled and that safety
data sheets (SDSs) are readily accessible to employees

• Employers must provide employees with effective information and training on hazardous chemicals in
their work area

Globally harmonized system (GHS)
• The GHS is an internationally agreed-upon system for classifying and labeling chemicals based on
their physical, health, and environmental hazards

• GHS uses standardized pictograms, signal words, and hazard statements to communicate the
hazards of chemicals

• Adoption of the GHS promotes consistency in hazard communication across different countries and
industries

Employer responsibilities
• Employers must identify and list all hazardous chemicals present in the workplace

• Employers must obtain and maintain SDSs for each hazardous chemical and ensure they are readily
accessible to employees

• Employers must provide employees with effective information and training on the hazards of
chemicals and appropriate protective measures

• Employers must ensure that containers of hazardous chemicals are properly labeled
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Employee rights
• Employees have the right to know about the hazards of chemicals they work with and how to protect
themselves

• Employees have the right to access SDSs and receive training on the hazards of chemicals in their
work area

• Employees have the right to file a complaint with OSHA if they believe their employer is not complying
with the HCS

• Employees have the right to refuse to work with a hazardous chemical if they have not been properly
trained or provided with appropriate protective equipment

Safety data sheets (SDSs)
• Safety data sheets (SDSs) are documents that provide detailed information about the hazards of a
chemical and how to safely handle, store, and dispose of it

• SDSs are an essential component of the hazard communication standard and are required for all
hazardous chemicals in the workplace

• Employers must ensure that SDSs are readily accessible to employees during their work shifts

Purpose of SDSs
• SDSs provide workers with information about the hazards of chemicals they may be exposed to,
including health effects, physical and chemical properties, and safe handling and storage procedures

• SDSs also include information on appropriate personal protective equipment (PPE), first aid
measures, and emergency response procedures

• SDSs help employers and employees identify and assess the risks associated with hazardous
chemicals and implement appropriate control measures

Required information
• SDSs must include 16 sections of information, as specified by the GHS

• Required sections include identification of the chemical, hazard identification, composition/information
on ingredients, first aid measures, firefighting measures, accidental release measures, handling and
storage, exposure controls/personal protection, physical and chemical properties, stability and
reactivity, toxicological information, ecological information, disposal considerations, transport
information, regulatory information, and other information

• SDSs must be in English and may include additional languages if necessary

Accessibility requirements
• Employers must ensure that SDSs are readily accessible to employees during their work shifts

• SDSs can be kept in a binder, on a computer, or in another format, as long as employees can access
them easily and without delay

• Employers must provide a copy of an SDS to an employee upon request
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Updating and maintaining SDSs
• Employers must ensure that SDSs are up to date and accurately reflect the hazards of the chemicals
in the workplace

• SDSs must be updated when new information about the hazards of a chemical becomes available or
when the chemical composition changes

• Employers should establish a system for regularly reviewing and updating SDSs to ensure they
remain current

Labeling requirements
• Labeling is a critical component of the hazard communication standard, as it provides employees with
immediate information about the hazards of chemicals they are working with

• Employers must ensure that all containers of hazardous chemicals in the workplace are properly
labeled, tagged, or marked with the required information

• Labels must be legible, in English, and prominently displayed on the container

Primary vs secondary containers
• Primary containers are the original containers in which a hazardous chemical is received from the
manufacturer or supplier

• Secondary containers are those into which a hazardous chemical is transferred from a primary
container for use in the workplace

• Employers must ensure that both primary and secondary containers are properly labeled

Label elements
• Labels must include the product identifier, signal word, hazard statements, pictograms, precautionary
statements, and the name, address, and telephone number of the chemical manufacturer, importer, or
other responsible party

• The product identifier is the name or number used to identify the hazardous chemical (e.g., CAS
number, product name, or chemical name)

• The signal word indicates the relative level of severity of the hazard, either "Danger" (more severe) or
"Warning" (less severe)

• Hazard statements describe the nature and degree of the hazard (e.g., "Causes serious eye damage"
or "Flammable liquid and vapor")

• Precautionary statements describe recommended measures to minimize or prevent adverse effects
from exposure to the hazardous chemical (e.g., "Wear protective gloves/protective clothing/eye
protection/face protection" or "Keep away from heat/sparks/open flames/hot surfaces - No smoking")

Pictograms and hazard symbols
• Pictograms are graphical symbols that convey information about the hazards of a chemical

• The GHS specifies nine pictograms, each representing a distinct hazard class (e.g., flame for
flammable hazards, skull and crossbones for acute toxicity, or exclamation mark for irritants)
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• Pictograms must be included on labels and SDSs for hazardous chemicals

Manufacturer vs employer responsibilities
• Chemical manufacturers and importers are responsible for evaluating the hazards of their products
and providing appropriate labels and SDSs

• Employers are responsible for ensuring that all containers of hazardous chemicals in the workplace
are properly labeled and that employees have access to SDSs

• Employers must also provide training to employees on how to read and understand labels and SDSs

Employee information and training
• Employers must provide employees with effective information and training on hazardous chemicals in
their work area at the time of their initial assignment and whenever a new hazard is introduced

• Training is essential to ensure that employees understand the hazards of the chemicals they work with
and know how to protect themselves

Initial vs ongoing training
• Initial training must be provided to employees before they begin working with hazardous chemicals

• Ongoing training should be provided whenever a new hazard is introduced into the work area or when
new information about the hazards of a chemical becomes available

• Employers should also provide periodic refresher training to reinforce key concepts and ensure that
employees remain knowledgeable about the hazards of chemicals in their work area

Training content requirements
• Training must cover the requirements of the hazard communication standard, including the labeling
system, SDSs, and the written hazard communication program

• Employees must be trained on the specific hazards of chemicals in their work area, including the
physical and health hazards, signs and symptoms of exposure, and methods to detect the presence or
release of hazardous chemicals

• Training must also cover appropriate work practices, emergency procedures, and personal protective
equipment (PPE) required for safe handling and use of hazardous chemicals

Documentation and recordkeeping
• Employers must maintain records of employee training, including the dates of training, the content of
the training, and the names of employees who attended

• Training records should be maintained for the duration of employment plus 30 years

• Employers must also make training records available to employees, their designated representatives,
and OSHA upon request

Ensuring employee comprehension
• Employers must ensure that training is effective and that employees comprehend the information
provided
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• Training should be conducted in a manner and language that employees can understand, taking into
account factors such as literacy, language skills, and educational level

• Employers should use a variety of training methods, such as classroom instruction, hands-on training,
and interactive exercises, to engage employees and reinforce learning

• Employers should also provide opportunities for employees to ask questions and receive feedback to
ensure that they have a clear understanding of the hazards and protective measures

Written hazard communication program
• Employers must develop, implement, and maintain a written hazard communication program that
describes how the employer will meet the requirements of the HCS

• The written program is a key component of an employer's overall hazard communication strategy and
helps ensure that all elements of the HCS are effectively implemented in the workplace

Required components
• The written hazard communication program must include:

• A list of hazardous chemicals known to be present in the workplace

• The methods used to inform employees of the hazards of non-routine tasks and the hazards of
chemicals in unlabeled pipes

• The methods used to inform employees of the hazards of chemicals in their work area

• A description of the labeling system used, including alternative labeling systems if applicable

• A description of how the employer will provide employees with access to SDSs

• A description of the employee training program, including the format, content, and frequency of
training

Developing and implementing
• Employers should involve employees in the development and implementation of the written hazard
communication program

• The program should be tailored to the specific needs and hazards of the workplace and should be
integrated with other safety and health programs

• Employers should designate a responsible person or team to oversee the development,
implementation, and maintenance of the written program

Reviewing and updating
• Employers must review and update the written hazard communication program as necessary to reflect
changes in the workplace, such as the introduction of new hazardous chemicals or changes in work
processes

• The program should be reviewed at least annually to ensure that it remains effective and up to date

• Employers should also review and update the program whenever new information about the hazards
of chemicals becomes available
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Access for employees and OSHA
• Employers must make the written hazard communication program available to employees, their
designated representatives, and OSHA upon request

• The program should be readily accessible to employees during their work shifts and should be
provided in a language and format that they can understand

• Employers should also make the program available to other employers who may have employees
working on the site, such as contractors or temporary workers

Hazardous chemical inventory
• Employers must maintain an inventory of all hazardous chemicals present in the workplace as part of
their written hazard communication program

• The inventory is a critical tool for identifying and assessing the hazards associated with chemicals in
the workplace and ensuring that appropriate control measures are in place

Identifying hazardous chemicals
• Employers should review SDSs and product labels to identify hazardous chemicals in the workplace

• Hazardous chemicals include any chemical that is classified as a physical or health hazard under the
GHS

• Employers should also consider chemicals that may be generated as byproducts or intermediates
during work processes

Maintaining an accurate inventory
• The hazardous chemical inventory should include the product identifier, the location of the chemical in
the workplace, and the approximate quantity on hand

• Employers should establish a system for regularly reviewing and updating the inventory to ensure that
it remains accurate and current

• The inventory should be updated whenever new hazardous chemicals are introduced into the
workplace or when chemicals are removed or used up

Updating procedures
• Employers should establish procedures for updating the hazardous chemical inventory, including who
is responsible for maintaining the inventory and how often it will be reviewed and updated

• Procedures should also address how new hazardous chemicals will be added to the inventory and
how the inventory will be communicated to employees

• Employers should also establish procedures for removing chemicals from the inventory when they are
no longer used or present in the workplace

Coordination with other programs
• The hazardous chemical inventory should be coordinated with other safety and health programs in the
workplace, such as the respiratory protection program or the emergency response plan
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• Employers should use the inventory to identify areas where additional control measures or training
may be needed to protect employees from the hazards of chemicals

• The inventory can also be used to prioritize hazard assessments and to develop targeted training
programs for employees who work with specific hazardous chemicals

Non-routine tasks and emergencies
• Employers must provide employees with information and training on the hazards associated with
non-routine tasks and emergency situations

• Non-routine tasks are those that are not part of an employee's normal work duties and may involve
exposure to hazardous chemicals (e.g., maintenance or repair work)

• Emergencies are unplanned events that may result in the release of hazardous chemicals or expose
employees to hazards (e.g., spills, fires, or explosions)

Assessing risks
• Employers should conduct a risk assessment to identify the hazards associated with non-routine tasks
and emergency situations

• The risk assessment should consider factors such as the chemicals involved, the potential for
exposure, and the likelihood and severity of harm

• Employers should also consider the capabilities and limitations of employees who may be involved in
non-routine tasks or emergency response

Providing appropriate training
• Employers must provide employees with training on the hazards associated with non-routine tasks
and emergency situations and the appropriate protective measures to minimize or prevent exposure

• Training should cover the specific hazards associated with the task or situation, the appropriate work
practices and procedures to follow, and the proper use of personal protective equipment (PPE)

• Training should be provided before employees begin work on non-routine tasks or are assigned to
emergency response duties

Emergency response procedures
• Employers must develop and implement emergency response procedures to address potential
releases of hazardous chemicals or other emergencies

• Emergency response procedures should include:

• Methods for reporting emergencies

• Evacuation procedures and routes

• Procedures for containing and cleaning up spills or releases

• Procedures for providing medical attention to exposed employees

• Procedures for decontaminating employees and equipment

• Employers should also designate and train employees to serve on the emergency response team and
provide them with appropriate PPE and equipment
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Coordination with first responders
• Employers should coordinate their emergency response procedures with local first responders, such
as fire departments and emergency medical services

• Coordination should include providing first responders with information about the hazardous
chemicals present in the workplace, the potential hazards associated with those chemicals, and the
employer's emergency response procedures

• Employers should also invite first responders to participate in emergency response drills and
exercises to familiarize them with the workplace and the employer's procedures

• Coordination with first responders helps ensure a rapid and effective response to emergencies
involving hazardous chemicals

6.4 Recordkeeping and reporting requirements
Recordkeeping and reporting are crucial aspects of employment law. Employers must maintain accurate
records of employee data, payroll, personnel files, and workplace incidents to comply with various
regulations and protect both themselves and their workers.

Proper documentation helps employers meet legal obligations, defend against claims, and ensure fair
treatment of employees. Reporting requirements, such as new hire reporting and wage reports, allow
government agencies to monitor compliance and collect necessary data for various purposes.

Recordkeeping requirements
• Employers must maintain accurate and comprehensive records to ensure compliance with various
employment laws and regulations

• Proper recordkeeping helps protect both employers and employees by providing documentation of
employment practices, compensation, and other important aspects of the employment relationship

Employee data
• Employers must collect and maintain basic identifying information for each employee, such as name,
address, phone number, and Social Security number

• Employee data also includes job title, department, hire date, and termination date (if applicable)

• Additional information may be required depending on the nature of the business and specific legal
requirements, such as emergency contact information, education and training records, and
performance evaluations

Payroll records
• Payroll records document an employee's compensation, including wages, salaries, bonuses, and
other forms of pay

• These records must include hours worked, pay rates, deductions (taxes, benefits, garnishments), and
net pay for each pay period

• Employers must retain payroll records for a specified period, typically 3-4 years, to comply with federal
and state laws (Fair Labor Standards Act, Internal Revenue Code)
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Personnel files
• Personnel files contain comprehensive employment records for each employee, including job
application, resume, offer letter, employment contract, performance evaluations, disciplinary actions,
and training records

• These files may also include benefits enrollment forms, leave requests, and other employment-related
documents

• Employers should maintain separate files for medical records, I-9 forms, and other sensitive
information to ensure confidentiality and comply with privacy laws (Americans with Disabilities Act,
Health Insurance Portability and Accountability Act)

Form I-9
• Form I-9 is used to verify an employee's identity and eligibility to work in the United States, as required
by the Immigration Reform and Control Act

• Employers must obtain a completed I-9 form from each new hire within three business days of their
start date

• I-9 forms and supporting documentation (passport, driver's license, Social Security card) must be
retained for three years after the hire date or one year after termination, whichever is later

Occupational injuries and illnesses
• The Occupational Safety and Health Act (OSHA) requires employers to maintain records of
work-related injuries and illnesses

• Recordkeeping requirements apply to most businesses with more than 10 employees, with some
exceptions for low-risk industries

• Employers must record each injury or illness on OSHA Form 301 (Injury and Illness Incident Report)
and maintain a log of all incidents on OSHA Form 300 (Log of Work-Related Injuries and Illnesses)

OSHA Form 300
• OSHA Form 300 is a log of all recordable work-related injuries and illnesses, including the employee's
name, job title, date of injury or illness onset, description of the incident, and number of days away from
work or on restricted duty

• Employers must update the log within seven calendar days of receiving information about a
recordable incident

• The log must be maintained at each establishment and retained for five years

Record retention periods
• Different types of employment records have varying retention requirements under federal and state
laws

• Payroll records: 3-4 years (Fair Labor Standards Act, Internal Revenue Code)

• Personnel files: 1-3 years after termination (Age Discrimination in Employment Act, Title VII of the Civil
Rights Act)
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• I-9 forms: 3 years after hire date or 1 year after termination, whichever is later (Immigration Reform
and Control Act)

• OSHA records: 5 years (Occupational Safety and Health Act)

Confidentiality of records
• Employers must maintain the confidentiality of sensitive employee information, such as medical
records, Social Security numbers, and personal identifying information

• Access to confidential records should be limited to those with a legitimate business need, and
appropriate safeguards must be in place to prevent unauthorized disclosure

• Employers should have written policies and procedures governing the collection, storage, and
disposal of confidential employee information to ensure compliance with privacy laws (Americans with
Disabilities Act, Health Insurance Portability and Accountability Act)

Reporting requirements
• In addition to maintaining accurate records, employers must also comply with various reporting
requirements at the federal, state, and local levels

• Timely and accurate reporting helps government agencies monitor compliance with employment laws,
collect necessary taxes and contributions, and gather data on workforce trends

New hire reporting
• Employers must report newly hired and rehired employees to their state's designated new hire
reporting agency within 20 days of the hire date (in some states, the deadline may be shorter)

• New hire reporting helps enforce child support orders, detect unemployment insurance fraud, and
improve the accuracy of wage and employment data

• Required information typically includes the employee's name, address, Social Security number, and
hire date, as well as the employer's name, address, and Federal Employer Identification Number (FEIN)

Quarterly wage reports
• Most states require employers to file quarterly wage reports detailing each employee's wages and tax
withholdings for the previous quarter

• These reports are used to calculate unemployment insurance taxes and ensure proper payment of
state income taxes

• Quarterly wage reports are typically due by the last day of the month following the end of the quarter
(April 30, July 31, October 31, and January 31)

Annual wage reports
• Employers must file annual wage reports with their state employment agency, summarizing each
employee's wages and tax withholdings for the previous calendar year

• Annual wage reports are used to reconcile quarterly filings and ensure accurate reporting of
employment data

• The deadline for filing annual wage reports varies by state but is typically in January or February of the
following year
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W-2 forms
• Employers must provide each employee with a Form W-2 (Wage and Tax Statement) by January 31
of the following year, summarizing their wages, tips, and other compensation, as well as federal, state,
and local tax withholdings for the previous calendar year

• Employers must also file copies of W-2 forms with the Social Security Administration and state tax
agencies by the last day of February (or March 31 if filing electronically)

• W-2 forms are used to report employee income and ensure proper payment of income taxes and
Social Security and Medicare contributions

1099 forms
• Employers must provide independent contractors and other non-employee service providers with a
Form 1099-MISC (Miscellaneous Income) by January 31 of the following year, reporting payments of
$600 or more made during the previous calendar year

• Copies of 1099 forms must also be filed with the IRS and state tax agencies by the last day of
February (or March 31 if filing electronically)

• 1099 forms help ensure proper reporting of income for non-employees and prevent misclassification of
workers

EEO-1 reports
• The Equal Employment Opportunity Commission (EEOC) requires certain employers to file an annual
EEO-1 report, providing a demographic breakdown of their workforce by race, ethnicity, gender, and job
category

• EEO-1 reporting requirements apply to private employers with 100 or more employees, as well as
federal contractors with 50 or more employees and contracts of $50,000 or more

• The EEO-1 report is typically due by March 31 of the following year and helps the EEOC monitor
compliance with anti-discrimination laws and identify potential patterns of discrimination

Affirmative action plans
• Federal contractors with 50 or more employees and contracts of $50,000 or more must develop and
maintain written affirmative action plans (AAPs) to ensure equal employment opportunities for women,
minorities, individuals with disabilities, and protected veterans

• AAPs must include an analysis of the contractor's workforce, identification of any underrepresentation
of protected groups, and goals and timetables for addressing any disparities

• Contractors must update their AAPs annually and make them available for inspection by the Office of
Federal Contract Compliance Programs (OFCCP) upon request

OSHA reporting
• Employers must report severe work-related injuries and illnesses to OSHA, including fatalities (within
8 hours) and hospitalizations, amputations, or losses of an eye (within 24 hours)

• Certain high-risk industries are also required to submit annual electronic reports of all recordable
injuries and illnesses (OSHA Form 300A) by March 2 of the following year
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• OSHA reporting helps the agency identify and address workplace safety hazards and enforce safety
and health standards

Workers' compensation reporting
• Employers must report work-related injuries and illnesses to their workers' compensation insurance
carrier and state workers' compensation agency, in accordance with state-specific requirements

• Reporting deadlines vary by state but typically range from 3 to 10 days after the employer becomes
aware of the injury or illness

• Prompt reporting of workers' compensation claims ensures that injured employees receive necessary
medical treatment and benefits and helps employers manage claim costs and maintain a safe
workplace

Compliance and penalties
• Employers must comply with all applicable recordkeeping and reporting requirements to avoid legal
and financial penalties

• Government agencies conduct periodic audits and investigations to ensure compliance and may
impose fines, penalties, or other sanctions for violations

Recordkeeping audits
• Various government agencies, including the Department of Labor (DOL), Equal Employment
Opportunity Commission (EEOC), and Occupational Safety and Health Administration (OSHA), may
conduct recordkeeping audits to ensure compliance with employment laws and regulations

• Audits may be triggered by employee complaints, random selection, or targeted industry
investigations

• During an audit, employers must provide access to required records and demonstrate adherence to
recordkeeping requirements

Reporting deadlines
• Employers must adhere to specific deadlines for filing reports with government agencies, such as
quarterly wage reports, annual wage reports, EEO-1 reports, and OSHA Form 300A

• Failure to meet reporting deadlines may result in fines, penalties, or other enforcement actions

• Employers should establish internal processes and reminders to ensure timely completion and
submission of required reports

Failure to maintain records
• Employers who fail to maintain required records, such as payroll records, I-9 forms, or OSHA logs,
may face civil or criminal penalties

• For example, failure to maintain I-9 forms can result in fines ranging from $230 to $2,292 per violation,
depending on the severity and number of violations

• Inadequate recordkeeping may also hinder an employer's ability to defend against employee claims or
government investigations
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Failure to report
• Employers who fail to file required reports, such as new hire reports, quarterly wage reports, or W-2
forms, may be subject to fines and penalties

• For instance, failure to file a Form W-2 can result in penalties of $50 per form, up to a maximum of
$556,500 per year (as of 2021)

• Repeated or willful failures to report may lead to higher penalties or criminal charges

Civil penalties
• Government agencies may impose civil penalties for recordkeeping and reporting violations, with fines
varying based on the specific law, severity of the violation, and number of occurrences

• Examples of civil penalties include:

• Failure to maintain OSHA records: Up to $13,653 per violation (as of 2021)

• Failure to file EEO-1 report: Up to $2,000 per violation (as of 2021)

• Failure to provide employee access to records: Up to $110 per violation (as of 2021)

Criminal penalties
• In some cases, severe or willful recordkeeping and reporting violations may result in criminal charges
and penalties, including fines and imprisonment

• For example, willful violations of OSHA recordkeeping requirements can result in criminal fines of up
to $10,000 and imprisonment for up to 6 months

• Criminal penalties are typically reserved for the most egregious cases involving intentional misconduct
or repeated violations

Electronic recordkeeping
• Many employers now use electronic systems to store and manage employment records, taking
advantage of increased efficiency, accessibility, and cost savings

• However, electronic recordkeeping must still comply with all applicable laws and regulations, including
requirements for data security, retention, and employee access

Electronic storage systems
• Employers may use various electronic storage systems, such as human resource information systems
(HRIS), document management systems, or cloud-based platforms, to maintain employment records

• Electronic storage systems must ensure the integrity, reliability, and accessibility of records, as well as
protect against unauthorized alteration or deletion

• Employers should select systems that comply with relevant standards and guidelines, such as the
Department of Labor's electronic recordkeeping requirements (29 CFR Part 516)

Electronic signatures
• Electronic signatures can be used to sign and authenticate employment records, such as I-9 forms,
benefits enrollments, and performance evaluations
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• To be legally valid, electronic signatures must meet certain requirements, such as being unique to the
signer, under the signer's sole control, and linked to the record in a manner that detects any
subsequent changes

• Employers should use electronic signature solutions that comply with the Electronic Signatures in
Global and National Commerce Act (ESIGN) and the Uniform Electronic Transactions Act (UETA)

Data security
• Employers must implement appropriate security measures to protect electronically stored employment
records from unauthorized access, disclosure, or tampering

• Security measures may include access controls, encryption, firewalls, and employee training on data
protection policies and procedures

• Employers should also ensure compliance with any industry-specific data security standards, such as
the Health Insurance Portability and Accountability Act (HIPAA) for protected health information

Backup and recovery
• Employers must maintain secure backup copies of electronic employment records to protect against
data loss due to system failures, cyber-attacks, or natural disasters

• Backup procedures should include regular data backups, off-site storage, and testing of restoration
processes

• Employers should also develop and test disaster recovery and business continuity plans to ensure the
availability and integrity of employment records in the event of a disruption

Employee access to records
• Employees have the right to access certain employment records, such as their personnel files, payroll
records, and medical records, under various federal and state laws

• Employers must provide employees with reasonable access to these records upon request and may
be required to provide copies in some cases

Right to inspect records
• Many states have laws granting employees the right to inspect their personnel files and other
employment records

• For example, under California law (Labor Code Section 1198.5), employees have the right to inspect
their personnel files within 30 days of a written request

• Employers must make records available for inspection at a mutually convenient time and location,
during normal business hours

Copies of records
• Some states require employers to provide employees with copies of their employment records upon
request, either free of charge or for a reasonable fee

• For instance, Massachusetts law (General Laws Chapter 149, Section 52C) entitles employees to
receive a copy of their personnel file within 5 business days of a written request, at no cost to the
employee
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• Employers should be familiar with the specific requirements of their state's laws regarding copies of
employment records

Reasonable access times
• Employers must provide employees with reasonable access to their records, typically within a
specified timeframe after receiving a request

• Access times may vary depending on the state law and the type of record requested

• For example, under the Fair Labor Standards Act (FLSA), employers must provide employees with
access to their payroll records within a reasonable period, usually within 72 hours of a request

Confidential information vs disclosable information
• Some employment records may contain confidential information that employers are not required to
disclose to employees, such as:

• Records relating to ongoing investigations or legal proceedings

• Reference letters or other materials obtained with an expectation of confidentiality

• Certain medical records or personal information about other employees

• Employers should redact or remove confidential information before providing employees with access
to their records

• Disclosable information typically includes performance evaluations, disciplinary actions, compensation
history, and other non-confidential personnel records

6.5 Workplace violence prevention
Workplace violence is a serious concern for employers and employees alike. From physical assaults to
threats and harassment, it can create an unsafe and hostile work environment. Understanding the types,
warning signs, and prevention strategies is crucial for maintaining a safe workplace.

Employers have a legal duty to provide a safe workplace free from recognized hazards, including violence.
This involves conducting risk assessments, implementing security measures, and training employees.
Developing a comprehensive prevention program and promptly investigating incidents are key steps in
addressing workplace violence effectively.

Types of workplace violence
• Workplace violence encompasses a wide range of behaviors that can occur in the workplace,
including physical assaults, threats, harassment, intimidation, and other disruptive conduct that can
create an unsafe or hostile work environment

• The four main categories of workplace violence are criminal intent (perpetrator has no legitimate
relationship to the business or its employees), customer/client violence (directed at employees by
customers, clients, patients, students, inmates, or others to whom the organization provides services),
worker-on-worker violence (current or former employee attacks or threatens another employee), and
personal relationship violence (perpetrator has a personal relationship with an employee, such as a
domestic partner or relative)

• Acts of workplace violence can be committed by a variety of individuals, including current or former
employees, customers, clients, visitors, or anyone else who has a relationship with the organization or
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its employees

Warning signs of potential violence
• Changes in behavior, such as increased aggressiveness, irritability, or isolation, can be warning signs
that an individual may be at risk of committing workplace violence

• Individuals who make threats, express excessive anger or hostility, or display other concerning
behaviors (such as bringing weapons to work, stalking, or engaging in substance abuse) may be more
likely to engage in violent conduct

• Stressful life events (job loss, relationship problems, financial difficulties) and mental health issues can
also increase the risk of workplace violence

• Paying attention to warning signs and reporting concerning behavior to management or human
resources can help prevent incidents of workplace violence from occurring

Employer's duty to maintain safe workplace
• Under the Occupational Safety and Health Act (OSH Act), employers have a legal obligation to
provide a safe and healthful workplace free from recognized hazards, including the risk of workplace
violence

• Employers must take reasonable steps to prevent and address incidents of workplace violence, such
as conducting risk assessments, implementing security measures, and providing training to employees
on how to recognize and report potential threats

Compliance with OSHA requirements
• The Occupational Safety and Health Administration (OSHA) has issued guidelines and
recommendations for preventing workplace violence in high-risk industries (healthcare, social services,
late-night retail)

• Employers in these industries may be required to develop and implement a written workplace violence
prevention program, provide training to employees, and record and report incidents of workplace
violence to OSHA

• Failure to comply with OSHA requirements can result in citations and penalties for the employer

Developing a workplace violence prevention program
• An effective workplace violence prevention program should be tailored to the specific needs and risks
of the organization and should include policies, procedures, and training for preventing and responding
to incidents of violence

• Key components of a prevention program may include conducting a risk assessment, implementing
security measures, providing employee training, establishing reporting and investigation procedures,
and offering support services to victims

Assessing risk factors
• Conducting a thorough risk assessment can help identify potential hazards and vulnerabilities that
may increase the likelihood of workplace violence

• Risk factors to consider may include the nature of the work performed, the location and layout of the
workplace, the characteristics of the workforce and clientele, and any history of violent incidents or
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threats

• Based on the results of the risk assessment, employers can develop and implement appropriate
control measures to mitigate identified risks

Implementing security measures
• Depending on the level of risk, employers may need to implement various security measures to
prevent or respond to incidents of workplace violence

• Examples of security measures may include access control systems, surveillance cameras, panic
alarms, improved lighting and visibility, and the presence of security personnel

• Employers should also have procedures in place for responding to active shooter situations and other
imminent threats of violence

Training employees on policies and procedures
• Training employees on the organization's workplace violence prevention policies and procedures is
critical for ensuring a safe and prepared workforce

• Training topics may include how to recognize and report warning signs of potential violence, how to
respond to threatening or violent behavior, and how to access resources and support services

• Employers should provide regular training to all employees and ensure that new hires receive training
as part of their orientation process

Investigating incidents of workplace violence
• When an incident of workplace violence occurs, it is important for the employer to conduct a prompt
and thorough investigation to determine the facts and take appropriate action

• The investigation process should be guided by established policies and procedures and should be
conducted by trained personnel (such as human resources or security staff)

Documenting and reporting incidents
• All incidents of workplace violence, including threats and near-misses, should be documented and
reported to the appropriate personnel (such as management, human resources, or security)

• Documentation should include details such as the date, time, location, and nature of the incident, as
well as the names of any witnesses or involved parties

• Employers may also be required to report certain incidents to law enforcement or regulatory agencies
(such as OSHA) depending on the severity and circumstances of the incident

Conducting thorough investigations
• Investigations should be conducted in a fair, objective, and confidential manner, with the goal of
gathering all relevant facts and evidence

• Investigators should interview the victim, the alleged perpetrator, and any witnesses, and review any
available documentation or physical evidence (security camera footage, emails, etc.)

• Based on the findings of the investigation, the employer should take appropriate disciplinary action
against the perpetrator and provide support and resources to the victim



Fiveable archived study guides Page 184

Disciplinary actions for perpetrators
• Employees who engage in workplace violence or other prohibited conduct should be subject to
disciplinary action, up to and including termination of employment

• The specific disciplinary action taken will depend on the severity and circumstances of the incident, as
well as the employee's disciplinary history and other relevant factors

Progressive discipline vs immediate termination
• In some cases, an employer may choose to use a progressive discipline approach, which involves
imposing increasingly severe penalties (verbal warning, written warning, suspension, termination) for
repeated or escalating misconduct

• However, in cases of severe or egregious violence or threats, immediate termination may be
warranted to ensure the safety of the workplace and prevent further harm

• Employers should have clear policies and procedures in place for disciplinary action and should apply
them consistently and fairly to all employees

Support for victims of workplace violence
• Victims of workplace violence may experience physical, emotional, and psychological trauma as a
result of the incident and may require various forms of support and assistance from their employer

• Employers should have resources and procedures in place for providing immediate and ongoing
support to victims, such as access to medical treatment, counseling services, and victim advocacy
programs

Providing resources and assistance
• Employers should provide victims with information about available resources and services, such as
employee assistance programs (EAPs), crisis hotlines, and community-based victim support
organizations

• Victims may also need assistance with practical matters such as filing police reports, obtaining
protective orders, or accessing crime victim compensation funds

• Employers should designate a point of contact (such as a human resources representative or victim
advocate) to provide guidance and support to victims throughout the recovery process

Accommodating leave and schedule changes
• Victims of workplace violence may need time off from work to recover from physical injuries, attend
court proceedings, or receive counseling or other support services

• Employers should have policies and procedures in place for accommodating reasonable requests for
leave or schedule changes related to workplace violence (such as allowing the use of sick leave,
personal days, or unpaid leave)

• Employers should also be aware of their obligations under federal and state laws (such as the Family
and Medical Leave Act) that may entitle victims to job-protected leave in certain circumstances
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Legal liability for workplace violence
• Employers may face legal liability for incidents of workplace violence if they fail to take reasonable
steps to prevent or respond to known threats or incidents of violence

• Victims of workplace violence may bring civil lawsuits against the employer for negligence, wrongful
death, or other tort claims, seeking damages for physical injuries, emotional distress, lost wages, and
other harm

Negligent hiring and retention
• Employers may be liable for negligent hiring if they fail to conduct adequate background checks or
ignore warning signs when hiring employees who later engage in workplace violence

• Employers may also be liable for negligent retention if they fail to take appropriate disciplinary action
or terminate employees who have engaged in violent or threatening behavior

• To avoid liability, employers should have robust pre-employment screening procedures and should
promptly investigate and address any reports of concerning behavior by current employees

Failure to provide adequate security
• Employers may be liable for failing to provide adequate security measures to protect employees from
foreseeable risks of workplace violence

• This may include failing to install security cameras, alarms, or access control systems, failing to
provide adequate lighting or visibility, or failing to hire security personnel when necessary

• Employers should assess the specific security needs of their workplace and implement appropriate
measures based on the level of risk

Balancing safety and privacy concerns
• In implementing workplace violence prevention measures, employers must balance the need to
ensure a safe workplace with the need to respect employees' privacy rights and avoid creating an
overly intrusive or hostile work environment

• Employers should have clear policies and procedures for monitoring employee communications and
behavior, and should ensure that any monitoring is justified by legitimate business needs and
conducted in a lawful and non-discriminatory manner

Monitoring communications and behavior
• Employers may have a legitimate need to monitor employee communications (email, internet usage)
or behavior (through surveillance cameras or other means) to prevent or investigate incidents of
workplace violence

• However, employers must ensure that any monitoring is consistent with federal and state privacy laws
(such as the Electronic Communications Privacy Act) and does not infringe on employees' reasonable
expectations of privacy

• Employers should have clear policies and procedures for monitoring, and should inform employees of
the extent and purpose of any monitoring activities



Fiveable archived study guides Page 186

Protecting employee confidentiality
• Employers must also take steps to protect the confidentiality of employees who report incidents of
workplace violence or participate in investigations

• This may include keeping the identity of the reporting employee confidential (to the extent possible),
storing investigation records in a secure location, and limiting access to sensitive information to those
with a legitimate need to know

• Employers should have clear policies and procedures for maintaining confidentiality and should train
employees on their rights and obligations related to reporting and investigating workplace violence

Best practices for fostering a non-violent workplace culture
• In addition to implementing specific prevention and response measures, employers can also take
proactive steps to foster a workplace culture that discourages violence and promotes respectful and
professional behavior

• This may include providing training on conflict resolution, communication skills, and diversity and
inclusion, as well as modeling appropriate behavior and enforcing standards of conduct at all levels of
the organization

• Employers should also encourage employees to report any concerns or incidents of violence without
fear of retaliation, and should promptly investigate and address any reports of inappropriate behavior

• By creating a culture of safety, respect, and accountability, employers can reduce the risk of
workplace violence and create a more positive and productive work environment for all employees
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Unit 7 – Privacy rights in the workplace
7.1 Employee privacy and personal information
Employee privacy rights balance workplace needs with personal boundaries. Laws protect sensitive
information while allowing employers to monitor work activities. Understanding these rights helps maintain
a fair and productive work environment.

Employers must navigate surveillance, background checks, and drug testing carefully. Clear policies,
consent procedures, and data protection measures are crucial. Balancing business interests with
employee privacy expectations is key to avoiding legal issues.

Employee privacy rights
• Employee privacy rights are the legal protections that safeguard an employee's personal information,
activities, and communications from unreasonable intrusion by their employer

• These rights are derived from various federal and state laws, as well as common law principles, that
seek to balance the interests of employers and employees

• The scope and extent of employee privacy rights can vary depending on the specific context, such as
the nature of the job, the type of information involved, and the employer's legitimate business needs

Monitoring of employee activities

Surveillance in the workplace
• Employers may use various forms of surveillance, such as video cameras, audio recording devices, or
computer monitoring software, to observe and track employee activities in the workplace

• The legality of workplace surveillance depends on factors such as the location (public vs. private
areas), the purpose (safety, productivity, or misconduct prevention), and the presence of adequate
notice to employees

• Employers should have clear policies governing the use of surveillance and ensure that monitoring is
limited to work-related activities and does not unreasonably intrude upon employees' privacy
expectations

Monitoring of electronic communications
• Electronic communications, such as email, instant messaging, and internet usage, are often subject to
monitoring by employers when using company-provided devices or networks

• Employers may monitor electronic communications to ensure compliance with company policies,
prevent misuse of resources, or investigate potential misconduct

• To reduce privacy concerns, employers should have clear policies informing employees that their
electronic communications may be monitored and that they should not expect complete privacy when
using company systems

GPS tracking of company vehicles
• Employers may use GPS tracking devices to monitor the location and movement of company vehicles,
particularly for jobs that involve extensive travel or transportation
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• GPS tracking can help employers optimize routes, ensure employee safety, and verify time and
attendance records

• However, employers should be mindful of privacy concerns and limit GPS tracking to work-related
activities, rather than continuously monitoring employees' whereabouts during off-duty hours

Personal information protection

Personally identifiable information (PII)
• PII is any information that can be used to identify, contact, or locate an individual, either alone or when
combined with other personal or identifying information

• Examples of PII include names, addresses, social security numbers, driver's license numbers, and
biometric data (fingerprints, facial recognition)

• Employers have a legal and ethical obligation to protect employees' PII from unauthorized access,
use, or disclosure

Sensitive vs non-sensitive PII
• Sensitive PII is a subset of personal information that, if disclosed, could result in substantial harm,
embarrassment, or unfairness to an individual

• Examples of sensitive PII include medical records, financial account numbers, and authentication
credentials (usernames, passwords)

• Non-sensitive PII, such as public directory information, poses less risk if disclosed but still requires
appropriate safeguards

PII data security measures
• Employers should implement reasonable security measures to protect employees' PII from
unauthorized access, use, or disclosure

• These measures may include:

• Encrypting PII in transit and at rest

• Restricting access to PII on a need-to-know basis

• Implementing strong authentication and access controls

• Regularly monitoring and auditing PII access and use

• Securely destroying PII when no longer needed

Privacy policies and procedures

Written privacy policies
• Employers should develop and maintain written privacy policies that clearly communicate their data
collection, use, and protection practices to employees

• Privacy policies should cover topics such as:

• The types of personal information collected and the purposes for collection



Fiveable archived study guides Page 189

• How personal information is used, shared, and protected

• Employees' rights regarding their personal information (access, correction, deletion)

• The consequences of violating privacy policies

Employee acknowledgement of policies
• Employers should require employees to acknowledge receipt and understanding of privacy policies,
typically through signed acknowledgement forms or electronic acceptance

• Regular training and reminders can help reinforce employees' awareness of privacy policies and their
obligations to protect personal information

Consequences for policy violations
• Privacy policies should clearly state the consequences for employees who violate the policies, such as
disciplinary action or termination of employment

• Consistent enforcement of consequences helps demonstrate the importance of privacy protection and
deters potential violations

Background checks and investigations

Pre-employment background screening
• Employers may conduct pre-employment background checks to verify a candidate's qualifications,
employment history, and criminal record

• Common types of background checks include:

• Criminal history checks

• Credit reports

• Education and employment verification

• Professional license and certification verification

• Employers must obtain the candidate's written consent before conducting background checks and
follow applicable federal and state laws

Ongoing employee investigations
• Employers may conduct investigations of current employees in response to specific incidents,
allegations of misconduct, or changes in job responsibilities

• Employee investigations may involve:

• Interviewing the employee and relevant witnesses

• Reviewing electronic communications and files

• Examining physical evidence or surveillance footage

• Employers should have clear policies and procedures for conducting employee investigations,
including safeguards for employee privacy and due process rights
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Fair Credit Reporting Act (FCRA) compliance
• The FCRA is a federal law that regulates the collection, use, and disclosure of consumer information
by consumer reporting agencies, including for employment purposes

• Employers must comply with FCRA requirements when using third-party background check providers,
including:

• Obtaining written consent from the candidate or employee

• Providing a clear and conspicuous disclosure that a background check will be conducted

• Notifying the individual of any adverse action based on the background check results and providing a
copy of the report

Drug testing and medical exams

Pre-employment drug testing
• Employers may require candidates to undergo drug testing as a condition of employment, particularly
for safety-sensitive positions or industries with specific regulations (transportation, healthcare)

• Pre-employment drug testing policies should be consistently applied to all candidates for a particular
job category to avoid discrimination claims

Random vs reasonable suspicion testing
• Employers may conduct random drug testing of current employees, typically in safety-sensitive
positions, where employees are randomly selected for testing without advance notice

• Reasonable suspicion testing is conducted when an employer has specific, observable evidence that
an employee may be under the influence of drugs or alcohol at work (e.g., slurred speech, erratic
behavior)

• Employers should have clear policies outlining the circumstances and procedures for random and
reasonable suspicion testing

Americans with Disabilities Act (ADA) considerations
• The ADA prohibits employers from conducting medical inquiries or exams that are not job-related and
consistent with business necessity

• Drug tests are generally not considered medical exams under the ADA, but tests for prescription drugs
or alcohol may require additional considerations

• Employers must keep any medical information obtained through drug testing or medical exams
confidential and separate from general personnel files

Employee privacy litigation

Common causes of action
• Invasion of privacy: Intrusion upon seclusion (e.g., unreasonable surveillance) or public disclosure of
private facts (e.g., improper disclosure of medical information)

• Breach of confidentiality: Improper disclosure of confidential employee information to third parties
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• Violation of state or federal privacy laws: Such as the Electronic Communications Privacy Act (ECPA)
or the Health Insurance Portability and Accountability Act (HIPAA)

Invasion of privacy claims
• To succeed in an invasion of privacy claim, an employee must generally show that:

• The employer intentionally intruded upon the employee's solitude, seclusion, or private affairs

• The intrusion would be highly offensive to a reasonable person

• The employee suffered damages as a result of the intrusion

• Employers can defend against invasion of privacy claims by demonstrating a legitimate business
purpose for the alleged intrusion and that the intrusion was reasonable in scope

Defenses to privacy claims
• Consent: The employee consented to the alleged invasion of privacy, either expressly or implicitly

• Legitimate business purpose: The employer had a legitimate, work-related reason for the alleged
intrusion, such as investigating misconduct or ensuring safety

• Reasonable expectation of privacy: The employee did not have a reasonable expectation of privacy in
the context of the alleged intrusion, based on factors such as the nature of the job or the presence of
clear privacy policies

Balancing employer and employee interests

Legitimate business purposes
• Employers have a legitimate interest in monitoring employee activities and collecting personal
information for various business purposes, such as:

• Ensuring productivity and quality of work

• Protecting confidential business information and trade secrets

• Complying with legal and regulatory requirements

• Investigating and preventing misconduct or illegal activities

Reasonable expectation of privacy
• The extent of an employee's privacy rights often depends on whether they have a reasonable
expectation of privacy in a given situation

• Factors that can affect an employee's reasonable expectation of privacy include:

• The nature of the job and the work environment

• The presence of clear privacy policies and employee acknowledgements

• The use of employer-owned devices or networks

• The sensitivity of the information involved
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Best practices for protecting privacy
• To balance employer and employee interests, employers should:

• Develop and communicate clear privacy policies and procedures

• Limit the collection and use of employee information to what is necessary for legitimate business
purposes

• Implement appropriate security measures to protect employee information from unauthorized access
or disclosure

• Provide regular training to employees on privacy policies and best practices

• Respect employees' reasonable expectations of privacy and avoid unnecessarily intrusive monitoring
or surveillance practices

7.2 Electronic monitoring and surveillance
Electronic monitoring in the workplace has become increasingly prevalent as technology advances.
Employers use various tools to track employee activities, from email and internet usage to video
surveillance and location tracking. This raises complex legal and ethical issues around privacy, consent,
and the balance between employer interests and employee rights.

Employers must navigate federal and state laws governing electronic monitoring, considering factors like
reasonable expectation of privacy and consent requirements. While monitoring can serve legitimate
business needs, employers should implement clear policies, be transparent with employees, and take
steps to protect privacy and data security. Improper monitoring can lead to legal liability and damage
employee morale and trust.

Types of electronic monitoring
• Electronic monitoring involves the use of technology to observe, track, and record employee activities
and communications in the workplace

• Employers may monitor various aspects of employee behavior and performance using digital tools
and systems

• The types of monitoring used can vary based on the nature of the work, the industry, and the specific
needs and concerns of the employer

Email and internet usage
• Employers may monitor employee email communications sent through company email accounts or
servers

• Internet usage monitoring can track websites visited, time spent online, and downloads or uploads
(files, images, videos)

• Email and internet monitoring is often used to ensure compliance with company policies, prevent
misuse of resources, and protect against security threats (data leaks, malware)

• Examples:

• Logging and reviewing employee emails for inappropriate content or confidential information

• Blocking access to certain websites or categories of sites (social media, gambling, adult content)
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Phone calls and voicemail
• Employers may monitor and record employee phone conversations and voicemail messages,
particularly in customer service or sales roles

• Call monitoring can be used for quality control, training, and performance evaluation purposes

• Employers may also track call metrics (duration, frequency, wait times) to assess productivity and
efficiency

• Examples:

• Recording customer service calls for later review and feedback

• Monitoring phone usage to identify excessive personal calls or misuse of company resources

Video surveillance
• Video surveillance involves the use of cameras to monitor and record employee activities in the
workplace

• Employers may use video monitoring for security purposes, to prevent theft or misconduct, or to
observe employee performance and behavior

• Video surveillance may be used in public areas (lobbies, parking lots) or in more sensitive areas (cash
registers, inventory rooms)

• Examples:

• Installing cameras in retail stores to deter and investigate shoplifting

• Using video monitoring in warehouses to ensure compliance with safety procedures

Location tracking
• Employers may use GPS or other location tracking technologies to monitor the movement and
whereabouts of employees, particularly those who work off-site or travel for work

• Location tracking can be used to optimize routes, verify time and attendance, and ensure compliance
with company policies and procedures

• Location data may be collected through company-issued devices (phones, vehicles) or through
specialized tracking equipment

• Examples:

• Monitoring the location of delivery drivers to ensure efficient routes and timely service

• Tracking the movement of employees in hazardous or secure areas to ensure safety and security
protocols are followed

Keystrokes and computer activity
• Employers may use software to monitor and record employee keystrokes, mouse clicks, and other
computer activities

• Keystroke logging can capture typed messages, search queries, and other sensitive information

• Computer activity monitoring can track application usage, file access, and other digital behaviors
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• This type of monitoring is often used to assess productivity, prevent data breaches, and ensure
compliance with company policies

• Examples:

• Using keystroke logging to detect unauthorized access to confidential files

• Monitoring computer activity to identify employees who spend excessive time on non-work related
tasks

Legal framework for monitoring
• The legal landscape for electronic monitoring in the workplace is complex and varies by jurisdiction

• Employers must navigate a range of federal and state laws that govern the permissible scope and
methods of monitoring

• Key legal considerations include employee privacy rights, consent requirements, and the reasonable
expectation of privacy in the workplace

Federal laws on electronic monitoring
• The Electronic Communications Privacy Act (ECPA) regulates the interception and disclosure of
electronic communications, including email and phone calls

• The Stored Communications Act (SCA) governs the access and disclosure of stored electronic
communications and records

• The Computer Fraud and Abuse Act (CFAA) prohibits unauthorized access to computer systems and
data

• Federal labor laws, such as the National Labor Relations Act (NLRA), may also impact the permissible
scope of monitoring, particularly in unionized workplaces

State laws on electronic monitoring
• Many states have enacted their own laws and regulations governing electronic monitoring in the
workplace

• Some states require employers to provide notice or obtain consent before monitoring employee
communications or activities

• State privacy laws may also create additional protections for employees, such as the right to access or
delete personal data collected through monitoring

• Examples:

• California's Consumer Privacy Act (CCPA) grants employees the right to know what personal
information is being collected and how it is being used

• Connecticut requires employers to provide written notice before monitoring employee email or internet
usage

Reasonable expectation of privacy
• The legality of electronic monitoring often hinges on whether employees have a reasonable
expectation of privacy in the workplace



Fiveable archived study guides Page 195

• Factors that may impact the reasonable expectation of privacy include the nature of the work
environment, the type of monitoring used, and the presence of clear policies and notices

• Generally, employees have a lower expectation of privacy when using company-owned devices or
systems, or when working in public or shared spaces

• However, even in the absence of a reasonable expectation of privacy, employers must still comply
with applicable laws and regulations governing monitoring

Consent and notification requirements
• Some jurisdictions require employers to obtain employee consent before implementing certain types
of monitoring, such as video surveillance or keystroke logging

• Consent may be obtained through written agreements, acknowledgments, or other forms of affirmative
consent

• Even where consent is not legally required, providing clear notice and obtaining employee buy-in can
help to mitigate legal risks and improve employee morale

• Notification may be provided through employee handbooks, policies, or other written communications
that detail the nature and scope of monitoring activities

• Examples:

• Requiring employees to sign a written consent form before installing video cameras in the workplace

• Including a clear statement in the employee handbook outlining the company's email and internet
monitoring practices

Employer justifications for monitoring
• Employers may have various reasons for implementing electronic monitoring in the workplace

• These justifications often center around business needs, legal obligations, and the desire to promote a
safe and productive work environment

• However, employers must balance these interests against employee privacy rights and the potential
impact on morale and trust

Productivity and performance
• Employers may use monitoring to assess employee productivity and performance, particularly in roles
where output can be easily measured or quantified

• Monitoring tools can track time spent on tasks, idle time, and other metrics that may indicate how
efficiently employees are working

• This data can be used to identify areas for improvement, optimize workflows, and make data-driven
decisions about performance management

• Examples:

• Using computer activity monitoring to track the number of customer service tickets resolved per hour

• Analyzing email and calendar data to assess employee responsiveness and time management skills
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Security and confidentiality
• Electronic monitoring can help employers to protect sensitive data, prevent security breaches, and
ensure the confidentiality of proprietary information

• Monitoring tools can detect and prevent unauthorized access to systems and data, as well as identify
potential insider threats or data leaks

• In industries with strict data privacy regulations, such as healthcare or finance, monitoring may be
necessary to demonstrate compliance and avoid legal liability

• Examples:

• Implementing email monitoring to prevent the inadvertent or intentional disclosure of patient health
information

• Using keystroke logging to detect attempts to access or download confidential financial data

Legal compliance and liability
• Employers may use monitoring to ensure compliance with various legal and regulatory requirements,
such as record-keeping obligations, anti-discrimination laws, and industry-specific regulations

• Monitoring can help to detect and prevent unlawful or unethical behavior, such as harassment, fraud,
or insider trading

• In the event of a legal dispute or investigation, monitoring data may serve as valuable evidence to
defend against claims or demonstrate compliance efforts

• Examples:

• Monitoring email and chat communications to prevent and address workplace harassment or
discrimination

• Using video surveillance to ensure compliance with workplace safety regulations in a manufacturing
facility

Quality control and customer service
• In customer-facing roles, such as sales or support, employers may use monitoring to ensure the
quality and consistency of employee interactions with customers

• Call recording and monitoring can be used for training and feedback purposes, as well as to
investigate and resolve customer complaints or disputes

• Monitoring can also help to identify best practices and successful strategies for customer engagement
and retention

• Examples:

• Recording and reviewing sales calls to provide feedback and coaching to employees

• Monitoring customer service chats to ensure timely and accurate responses to inquiries and issues

Employee rights and privacy
• While employers have legitimate interests in monitoring employee activities, employees also have
certain rights and expectations of privacy in the workplace
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• Balancing these competing interests requires careful consideration of legal requirements, ethical
obligations, and the potential impact on employee morale and trust

• Employers must be transparent about monitoring practices and take steps to protect employee privacy
and prevent misuse of monitoring data

Privacy in the workplace
• Employees have a general expectation of privacy in certain aspects of their work life, such as personal
communications, private spaces (lockers, desks), and off-duty conduct

• However, this expectation may be limited by the employer's policies, the nature of the work
environment, and the presence of clear notices or consent agreements

• Employers should strive to respect employee privacy to the greatest extent possible, while still
meeting legitimate business needs and legal obligations

• Examples:

• Providing private spaces or secure storage for employees to keep personal belongings

• Limiting monitoring to work-related activities and communications, rather than personal or off-duty
conduct

Off-duty conduct and monitoring
• Employers generally have limited ability to monitor or regulate employee conduct outside of work
hours or off company premises

• However, in some cases, off-duty conduct may impact an employee's ability to perform their job duties
or may reflect negatively on the employer's reputation

• Employers should have clear policies regarding off-duty conduct and should exercise caution when
considering disciplinary action based on such conduct

• Examples:

• Investigating an employee's social media posts that disparage the company or reveal confidential
information

• Addressing an employee's arrest or conviction for a crime that relates to their job duties or poses a
safety risk

Personal devices vs company equipment
• Employees may have different expectations of privacy when using personal devices (smartphones,
laptops) compared to company-issued equipment

• Employers should have clear policies regarding the use of personal devices for work purposes,
including any monitoring or access to personal data

• If employees are required to use personal devices for work, employers should consider providing a
stipend or reimbursement to offset the cost and ensure fair compensation

• Examples:

• Implementing a "bring your own device" (BYOD) policy that outlines the company's right to monitor
and access work-related data on personal devices
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• Providing company-issued smartphones to employees who need to be available outside of regular
work hours

Discrimination and selective monitoring
• Employers must ensure that monitoring practices are applied consistently and do not discriminate
against protected classes or engage in unlawful targeting

• Selective monitoring, where certain employees are singled out for heightened scrutiny based on
personal characteristics or protected activities, may give rise to discrimination claims

• Employers should have objective criteria for determining which employees or activities are subject to
monitoring, and should document the business justifications for any differential treatment

• Examples:

• Ensuring that all employees in a particular department or role are subject to the same level of email
monitoring, regardless of age, race, or gender

• Avoiding retaliatory monitoring of employees who have engaged in protected activities, such as filing a
harassment complaint or participating in union organizing

Best practices for employers
• To minimize legal risks and maintain a positive work environment, employers should follow best
practices when implementing and conducting electronic monitoring

• These practices should be tailored to the specific needs and culture of the organization, but generally
involve transparency, communication, and data protection

• By adopting a thoughtful and balanced approach to monitoring, employers can reap the benefits of
increased productivity and security while respecting employee privacy and trust

Clear policies and procedures
• Employers should develop and maintain clear, written policies and procedures governing electronic
monitoring in the workplace

• These policies should detail the types of monitoring used, the purposes for monitoring, and the scope
of data collection and retention

• Policies should also outline employee rights and responsibilities, as well as the consequences for
violating monitoring rules or misusing company resources

• Examples:

• Creating a standalone electronic monitoring policy that is distributed to all employees and included in
the employee handbook

• Regularly reviewing and updating monitoring policies to ensure compliance with changing legal
requirements and industry standards

Transparency and communication
• Employers should be transparent about monitoring practices and provide employees with clear notice
and communication about what is being monitored and why
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• This may involve obtaining written acknowledgment or consent from employees, particularly in
jurisdictions where such consent is legally required

• Employers should also provide training and resources to help employees understand their rights and
obligations under the monitoring policy

• Examples:

• Holding an annual training session on the company's monitoring practices and data privacy policies

• Sending periodic reminders or updates to employees about any changes to monitoring practices or
data handling procedures

Data security and retention
• Employers must take appropriate measures to secure and protect the data collected through
electronic monitoring, including implementing access controls, encryption, and other technical
safeguards

• Data retention policies should specify how long monitoring data will be kept, who has access to the
data, and how the data will be securely destroyed when no longer needed

• Employers should also have procedures in place for responding to data breaches or unauthorized
disclosures of monitoring data

• Examples:

• Encrypting email and chat communications to prevent interception or unauthorized access

• Regularly purging old monitoring data that is no longer necessary for business or legal purposes

Balancing interests of employer and employee
• Employers should strive to balance their legitimate business interests with the privacy rights and
expectations of employees

• This may involve limiting monitoring to specific times, locations, or job functions where it is most
necessary and relevant

• Employers should also consider alternative methods of achieving their goals, such as performance
management or employee engagement initiatives, that do not rely on invasive monitoring

• Examples:

• Conducting a privacy impact assessment before implementing a new monitoring tool or system

• Involving employees in the development and review of monitoring policies to ensure buy-in and
address concerns

Consequences of improper monitoring
• Employers who engage in improper or unlawful monitoring practices may face a range of legal,
financial, and reputational consequences

• These consequences can be severe and long-lasting, underscoring the importance of compliance and
best practices in electronic monitoring
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• Employers should be aware of the potential risks and take proactive steps to mitigate them through
policy, training, and oversight

Invasion of privacy claims
• Employees who believe their privacy rights have been violated by improper monitoring may bring legal
claims against their employer

• These claims may be based on federal or state privacy laws, common law tort principles, or
contractual obligations

• Invasion of privacy claims can result in significant damages, including compensatory and punitive
damages, as well as injunctive relief to prevent further monitoring

• Examples:

• An employee sues their employer for intercepting and reading personal emails sent from a company
email account

• An employer is found liable for invasion of privacy after installing hidden cameras in employee
restrooms

Wrongful termination and retaliation
• Employees who are disciplined or terminated based on information obtained through improper
monitoring may have claims for wrongful termination or retaliation

• These claims may arise under state or federal employment laws, such as anti-discrimination statutes
or whistleblower protection laws

• Employers who engage in retaliatory monitoring or adverse actions based on protected activities may
face significant legal exposure and damages

• Examples:

• An employee is fired after complaining about invasive location tracking, and brings a retaliation claim
under state law

• An employer is found liable for wrongful termination after firing an employee based on off-duty social
media posts critical of the company

Unlawful surveillance and wiretapping
• Employers who engage in monitoring that violates federal or state surveillance laws may face criminal
penalties and civil liability

• The Electronic Communications Privacy Act (ECPA) and related state laws prohibit the interception,
disclosure, or use of electronic communications without proper consent or legal authorization

• Employers who violate these laws may be subject to criminal fines, imprisonment, and private lawsuits
for damages

• Examples:

• An employer is criminally prosecuted for intercepting and recording employee phone calls without
consent
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• An employee brings a civil suit under the ECPA after discovering that their employer had been
monitoring their personal email account

Damage to morale and trust
• Even where monitoring is legally permissible, improper or excessive monitoring can damage
employee morale and trust, leading to reduced productivity, engagement, and retention

• Employees who feel constantly watched or mistrusted may become resentful, anxious, or disengaged,
undermining the intended benefits of monitoring

• Employers who develop a reputation for invasive or unethical monitoring may struggle to attract and
retain top talent, as well as face public backlash and reputational harm

• Examples:

• An employer's high-pressure monitoring culture leads to increased stress, burnout, and turnover
among employees

• A company's reputation suffers after media reports reveal invasive and unnecessary monitoring
practices, leading to boycotts and negative publicity

Emerging trends and challenges
• As technology continues to advance and the nature of work evolves, employers face new challenges
and opportunities in electronic monitoring

• Emerging trends, such as remote work, biometric data collection, and international data flows, raise
novel legal and ethical questions for employers

• To stay ahead of these trends and maintain compliance, employers must be proactive in adapting
their policies and practices to changing circumstances

Remote work and monitoring
• The rise of remote work, accelerated by the COVID-19 pandemic, has created new challenges for
employers seeking to monitor and manage a distributed workforce

• Remote monitoring may involve tools such as time-tracking software, productivity metrics, and virtual
surveillance of home workspaces

• Employers must balance the need for oversight and accountability with the privacy rights and
expectations of remote workers, who may have heightened concerns about intrusion into their personal
lives

• Examples:

• An employer implements a remote monitoring system that tracks employee keystrokes and mouse
movements, raising concerns about micromanagement and trust

• A company's remote video surveillance policy is challenged by employees who feel it violates their
privacy rights in their own homes

Biometric data and advanced technologies
• Advances in biometric technology, such as facial recognition, fingerprint scanning, and wearable
devices, offer new possibilities for employee monitoring
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7.3 Drug testing and background checks
Drug testing and background checks are crucial tools employers use to ensure workplace safety and make
informed hiring decisions. These practices help identify potential risks and verify candidate information, but
they're subject to complex legal regulations.

Employers must navigate state and federal laws, balancing safety concerns with employee privacy rights.
Developing clear policies, obtaining proper consent, and following fair procedures are essential to mitigate
legal risks and maintain a compliant screening process.

Types of drug tests
• Drug tests are used to detect the presence of illegal or prescription drugs in a person's system

• Different types of drug tests have varying detection windows and accuracy rates

Urine tests
• Most common type of drug test used by employers

• Detects drug use within the past few days to weeks, depending on the substance

• Can be easily tampered with or diluted, leading to false negative results

• Requires a private bathroom for sample collection (observed or unobserved)

Hair follicle tests
• Analyzes a small sample of hair to detect drug use over a longer period (up to 90 days)

• More difficult to tamper with compared to urine tests

• Higher cost and longer processing time than other methods

• May not detect very recent drug use (within the past few days)

Blood tests
• Highly accurate but invasive and expensive method

• Detects current intoxication or very recent drug use (within hours to a few days)

• Requires a trained medical professional to collect the sample

• Not commonly used by employers due to cost and invasiveness

Saliva tests
• Collects a saliva sample using a swab or absorbent pad

• Detects recent drug use (within hours to a few days)

• Less invasive and easier to administer than blood or urine tests

• May be less accurate than other methods for some substances

• Useful for detecting current impairment or very recent drug use
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Reasons for drug testing
• Employers may conduct drug tests for various reasons related to safety, liability, and productivity

• Drug testing policies should be clearly defined and consistently applied to all employees

Safety-sensitive positions
• Certain jobs involve high-risk tasks or operating heavy machinery (transportation, construction,
healthcare)

• Drug testing helps ensure that employees in these roles are not impaired on the job

• Reduces the risk of accidents, injuries, and fatalities caused by drug-related impairment

Workplace accidents
• Drug tests may be conducted following a workplace accident or injury

• Helps determine if drug use was a contributing factor to the incident

• Can impact workers' compensation claims and liability for the employer

Reasonable suspicion
• Employers may test an employee if there is reasonable suspicion of drug use based on observable
signs and symptoms

• Signs may include erratic behavior, slurred speech, bloodshot eyes, or the odor of drugs or alcohol

• Supervisors should be trained to recognize and document signs of impairment

Random testing programs
• Some employers implement random drug testing for all or a subset of employees

• Helps deter drug use and identify employees with substance abuse issues

• Must be conducted in a truly random manner without bias or discrimination

• Commonly used in industries with high safety risks or regulated by federal agencies (DOT)

Legal considerations
• Drug testing laws vary by state and industry, and employers must navigate a complex legal landscape

• Balancing safety, liability, and privacy concerns is crucial when implementing drug testing policies

State laws on drug testing
• Some states have specific laws regulating when and how employers can conduct drug tests

• Restrictions may include requiring reasonable suspicion, limiting random testing, or mandating
confirmatory tests

• Employers must review and comply with applicable state laws in addition to federal regulations
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Federal laws and regulations
• Certain industries, such as transportation and aviation, are subject to federal drug testing regulations
(DOT, FAA)

• The Americans with Disabilities Act (ADA) prohibits discrimination against individuals with disabilities,
including those with a history of substance abuse who are currently in recovery

• The Family and Medical Leave Act (FMLA) may provide job-protected leave for employees seeking
treatment for substance abuse disorders

Medical marijuana and drug testing
• Many states have legalized medical marijuana, creating challenges for employers' drug testing
policies

• Some states prohibit employers from discriminating against employees who use medical marijuana
off-duty and in compliance with state laws

• Employers should review state laws and consider accommodations for employees with valid medical
marijuana prescriptions

Disability discrimination and drug testing
• The ADA protects individuals with disabilities from discrimination, including those with a history of
substance abuse who are currently in recovery

• Employers must provide reasonable accommodations for employees with substance abuse disorders,
such as time off for treatment or modified job duties

• Drug tests must be job-related and consistent with business necessity, and not used to screen out
individuals with disabilities

Drug testing policies
• Developing clear, comprehensive, and legally compliant drug testing policies is essential for
employers

• Policies should be consistently applied and communicated to all employees

Written policy requirements
• Drug testing policies should be in writing and included in employee handbooks or other policy
documents

• Key components include the purpose of testing, types of tests used, substances tested for, and
consequences of positive results

• Policies should also address confidentiality, privacy, and the appeals process for positive tests

Communicating policies to employees
• Employers must ensure that all employees are aware of the drug testing policy and have access to the
written document

• New hires should receive a copy of the policy and acknowledge receipt in writing
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• Regular training and reminders can help reinforce the policy and ensure ongoing compliance

Consequences of positive tests
• Policies should clearly outline the consequences of a positive drug test, which may include disciplinary
action, termination, or referral to a substance abuse treatment program

• Employers should apply consequences consistently and in accordance with the written policy

• Some states may require employers to offer rehabilitation or treatment options before terminating an
employee for a positive test

Confidentiality of test results
• Drug test results are considered confidential medical information and must be kept separate from
general personnel files

• Access to test results should be limited to those with a legitimate need to know, such as HR
professionals or safety managers

• Employers must ensure that test results are not disclosed to unauthorized individuals or used for
discriminatory purposes

Background check basics
• Background checks are a common pre-employment screening tool used to verify information provided
by job candidates and identify potential risks

• Employers must comply with federal and state laws governing background checks, including obtaining
consent and providing required disclosures

Types of background checks
• Criminal history checks: Searches for felony and misdemeanor convictions, arrests, and pending
charges

• Employment verification: Confirms a candidate's employment history, including job titles, dates of
employment, and reasons for leaving

• Education verification: Verifies a candidate's educational background, including degrees earned and
attendance dates

• Credit checks: Reviews a candidate's credit history and financial standing (restricted in some states)

• Motor vehicle records: Checks a candidate's driving history, including accidents, violations, and
license status

Fair Credit Reporting Act (FCRA)
• The FCRA is a federal law that regulates background checks conducted by third-party consumer
reporting agencies (CRAs)

• Employers must follow specific steps when using CRAs, including obtaining written consent, providing
a standalone disclosure, and notifying candidates of adverse actions

• The FCRA also requires CRAs to maintain accurate and up-to-date information and allows individuals
to dispute inaccurate or incomplete records
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Consent and disclosure requirements
• Before conducting a background check through a CRA, employers must obtain written consent from
the job candidate

• A standalone disclosure document must be provided, informing the candidate that a background
check will be conducted and may be used to make employment decisions

• The consent and disclosure cannot be combined with other application materials or include
extraneous information

Adverse action procedures
• If an employer decides not to hire a candidate based on information in a background check, they must
follow the FCRA's adverse action process

• Pre-adverse action: The employer must provide the candidate with a copy of the background check
report and a summary of their rights under the FCRA

• Waiting period: The employer must allow a reasonable amount of time (typically 5-7 days) for the
candidate to review and dispute any inaccurate information

• Adverse action notice: If the employer proceeds with the adverse action, they must provide a final
notice to the candidate, including the CRA's contact information and the candidate's right to obtain a
free copy of the report

Criminal background checks
• Criminal background checks are a common type of pre-employment screening, but their use is subject
to various legal restrictions and best practices

• Employers must balance the need to maintain a safe workplace with the rights of job candidates and
the risk of discriminatory hiring practices

State and federal laws
• Some states have laws limiting the use of criminal history information in hiring decisions, such as
prohibiting inquiries about arrests without convictions or setting time limits on the age of convictions that
can be considered

• Federal guidance from the Equal Employment Opportunity Commission (EEOC) recommends that
employers conduct individualized assessments and consider the nature and gravity of the offense, the
time passed, and the relevance to the job

Ban-the-box legislation
• Many states and local jurisdictions have enacted "ban-the-box" laws, which prohibit employers from
inquiring about criminal history on initial job applications

• These laws aim to provide fair hiring opportunities for individuals with criminal records by delaying
background checks until later in the hiring process

• Employers must review applicable ban-the-box laws and adjust their hiring practices accordingly
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Arrest vs conviction records
• Arrest records alone generally cannot be used to make employment decisions, as an arrest does not
establish guilt

• Conviction records may be considered, but employers should evaluate the relevance of the conviction
to the specific job duties and conduct individualized assessments

• Some states prohibit or limit the use of certain types of convictions, such as sealed or expunged
records

Individualized assessments
• The EEOC recommends that employers conduct individualized assessments when considering
criminal history information

• Factors to consider include the nature and gravity of the offense, the time passed since the offense or
completion of the sentence, and the nature of the job sought

• Individualized assessments help ensure that criminal history information is used in a job-related and
consistent manner, reducing the risk of discrimination claims

Other background checks
• In addition to criminal history checks, employers may conduct other types of background checks to
verify information provided by job candidates and assess their suitability for the position

• These checks are subject to various legal requirements and best practices

Employment verification
• Employers may contact a candidate's previous employers to confirm their job titles, dates of
employment, and reasons for leaving

• Some states limit the information that former employers can disclose without the candidate's consent,
such as performance evaluations or disciplinary actions

• Employers should obtain consent from candidates before conducting employment verifications and
ensure that the information obtained is job-related and consistent with business necessity

Education verification
• Education verification confirms a candidate's educational background, including degrees earned,
institutions attended, and dates of attendance

• Employers should obtain consent from candidates before verifying their education and ensure that the
information is relevant to the job requirements

• Some positions may require specific degrees or certifications, making education verification a crucial
part of the background check process

Credit checks
• Credit checks review a candidate's credit history and financial standing, including credit scores,
outstanding debts, and payment history
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• The use of credit checks is restricted in some states, and employers must comply with the FCRA's
requirements for obtaining consent and providing disclosures

• Credit checks should only be conducted when the information is job-related and consistent with
business necessity, such as positions involving financial responsibilities or access to sensitive data

Motor vehicle records
• Motor vehicle record checks review a candidate's driving history, including accidents, violations, and
license status

• These checks are commonly used for positions that require driving as part of the job duties, such as
delivery drivers or sales representatives

• Employers must obtain consent from candidates before conducting motor vehicle record checks and
ensure that the information obtained is job-related and consistent with business necessity

Legal risks and best practices
• Employers face various legal risks when conducting background checks and making hiring decisions
based on the results

• Developing compliant policies and following best practices can help mitigate these risks and ensure
fair and non-discriminatory hiring practices

Discrimination claims
• Employers must ensure that their use of background check information does not result in disparate
impact or disparate treatment of protected classes, such as race, national origin, or disability

• Disparate impact occurs when a facially neutral policy or practice disproportionately affects a
protected class, while disparate treatment involves intentional discrimination based on a protected
characteristic

• To avoid discrimination claims, employers should consistently apply background check policies,
conduct individualized assessments, and ensure that hiring criteria are job-related and consistent with
business necessity

Negligent hiring and retention
• Employers have a legal duty to exercise reasonable care in hiring and retaining employees to ensure
a safe workplace

• Failure to conduct appropriate background checks or to act on information revealing potential risks
can lead to negligent hiring or retention claims if an employee causes harm to others

• To mitigate these risks, employers should conduct thorough background checks, investigate any red
flags, and take appropriate action when necessary

Developing compliant policies
• Employers should develop written background check policies that comply with all applicable federal,
state, and local laws

• Key components of a compliant policy include obtaining consent, providing required disclosures,
following adverse action procedures, and ensuring the confidentiality of background check information
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• Policies should be regularly reviewed and updated to reflect changes in legal requirements and best
practices

Working with background check providers
• Many employers choose to work with third-party background check providers (CRAs) to conduct
screenings on their behalf

• When selecting a CRA, employers should ensure that the provider complies with the FCRA and other
applicable laws, maintains accurate and up-to-date information, and follows best practices for data
security and privacy

• Employers should also have a clear understanding of the services provided by the CRA, the
turnaround time for results, and the process for disputing inaccurate or incomplete information

7.4 Social media and off-duty conduct
Social media and off-duty conduct policies are crucial for modern workplaces. They set guidelines for
employees' online behavior and activities outside work hours. These policies aim to protect company
reputations and maintain professionalism while respecting employee privacy.

Employers must balance their interests with employee rights when crafting these policies. Key
considerations include monitoring social media accounts, defining inappropriate conduct, and outlining
disciplinary actions. Off-duty conduct regulations also address how employees' personal activities may
impact their job status.

Social media usage policies
• Social media usage policies establish guidelines for employees' online conduct and set expectations
for appropriate behavior on social media platforms

• These policies aim to protect the employer's reputation, maintain a professional work environment,
and prevent potential legal issues arising from employees' online activities

Employer monitoring of accounts
• Employers may monitor employees' public social media accounts to ensure compliance with company
policies and to identify any potential issues that could harm the business

• Monitoring can include reviewing posts, comments, and other online activity for inappropriate content,
confidential information leaks, or behavior that violates company standards

• Employers should have a clear and well-communicated policy regarding social media monitoring to
ensure employees are aware of the practice and understand the consequences of non-compliance

Employee privacy rights
• Employees have certain privacy rights when it comes to their personal social media accounts, and
employers must be cautious not to overstep these boundaries

• Employers generally cannot require employees to provide access to their private social media
accounts or demand passwords as a condition of employment

• However, if an employee's social media activity is public or if the employer has a legitimate business
reason to investigate, they may be able to access and review the content
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Defining inappropriate conduct
• Social media usage policies should clearly define what constitutes inappropriate conduct on social
media platforms, such as:

• Posting discriminatory, harassing, or offensive content

• Sharing confidential company information or trade secrets

• Engaging in activities that could damage the employer's reputation

• Using social media excessively during work hours

• By providing specific examples of prohibited behavior, employers can help employees understand the
boundaries and avoid potential issues

Disciplinary actions for violations
• Policies should outline the potential disciplinary actions that may be taken if an employee violates the
social media usage guidelines

• Disciplinary measures can range from verbal warnings and written reprimands to suspension or
termination, depending on the severity and frequency of the violation

• Employers should ensure that disciplinary actions are applied consistently and fairly across all
employees to avoid claims of discrimination or unfair treatment

Off-duty conduct regulations
• Off-duty conduct regulations address employees' behavior outside of work hours and how it may
impact their employment status

• These regulations aim to balance the employer's interests in maintaining a positive reputation and
work environment with the employee's right to engage in lawful activities during their personal time

Legal protections for employees
• Employees have certain legal protections for their off-duty conduct, particularly when it comes to
engaging in lawful activities

• For example, many states have laws that prohibit employers from discriminating against employees
for their political beliefs or affiliations

• Additionally, some states have "lifestyle discrimination" laws that protect employees from adverse
employment actions based on their lawful off-duty activities, such as smoking or consuming alcohol

Lawful vs unlawful activities
• Employers generally cannot take adverse action against employees for engaging in lawful activities
during their off-duty time

• However, if an employee's off-duty conduct is illegal (drug use, criminal activity) or directly conflicts
with their job duties (a teacher engaging in inappropriate behavior with students), the employer may
have grounds for disciplinary action

• Employers should carefully consider the nature of the off-duty conduct and its potential impact on the
business before taking any action
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Impact on employment status
• An employee's off-duty conduct can potentially impact their employment status if it violates company
policies, harms the employer's reputation, or affects their ability to perform their job duties effectively

• For example, if an employee is arrested for a crime or engages in behavior that generates negative
publicity for the company, the employer may choose to terminate their employment

• However, employers must be cautious not to take action based on protected characteristics or
activities, as this could lead to discrimination claims

Employer's right to discipline
• Employers have the right to discipline employees for off-duty conduct that violates company policies or
negatively impacts the business

• However, the disciplinary action must be consistent with the company's established policies and
applied fairly across all employees

• Employers should thoroughly investigate the situation and gather evidence to support any disciplinary
action taken to avoid potential legal challenges

Social media posts as evidence
• Social media posts can be used as evidence in legal proceedings, including employment-related
cases such as wrongful termination, discrimination, or harassment claims

• These posts can provide valuable insight into an individual's behavior, attitudes, and activities, which
may be relevant to the case at hand

Admissibility in court
• For social media posts to be admissible in court, they must be relevant to the case, authentic, and not
unfairly prejudicial

• The party seeking to introduce the evidence must be able to demonstrate that the posts are genuine
and have not been altered or fabricated

• The court will consider the probative value of the evidence and weigh it against the potential for unfair
prejudice or confusion

Proving misconduct or policy violations
• Social media posts can be used to prove employee misconduct or violations of company policies

• For example, if an employee posts content that is discriminatory, harassing, or reveals confidential
company information, these posts can serve as evidence to support disciplinary action or termination

• Employers should carefully document any social media evidence and ensure that it is collected and
preserved in a legally compliant manner

Obtaining posts during discovery
• During the discovery phase of a legal proceeding, parties may request access to relevant social media
posts from the opposing side
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• Employers should have a clear process for preserving and producing social media evidence in
response to discovery requests

• It is important to work with legal counsel to ensure that the discovery process is handled properly and
that any privileged or confidential information is protected

Authentication of online content
• Authenticating social media posts can be challenging, as it is necessary to prove that the content was
actually created by the individual in question

• This may involve presenting evidence such as IP addresses, metadata, or testimony from individuals
with knowledge of the posts

• Employers should work with legal and IT professionals to properly authenticate social media evidence
and ensure its admissibility in court

Balancing employer vs employee interests
• Developing social media and off-duty conduct policies requires a careful balance between the
employer's business interests and the employee's privacy rights and personal freedoms

• Employers must consider the potential benefits of these policies while also ensuring that they do not
infringe upon employees' legal protections or create an overly restrictive work environment

Business justifications for policies
• Employers may have valid business reasons for implementing social media and off-duty conduct
policies, such as:

• Protecting the company's reputation and brand image

• Maintaining a professional and respectful work environment

• Safeguarding confidential information and trade secrets

• Ensuring employee productivity and minimizing distractions

• By clearly communicating these justifications to employees, employers can help foster understanding
and compliance with the policies

Reasonable expectation of privacy
• Employees have a reasonable expectation of privacy in their personal lives and online activities,
particularly when it comes to private social media accounts and off-duty conduct

• Employers must be mindful of this expectation and avoid overreaching or intrusive monitoring
practices that could violate employees' privacy rights

• Policies should strike a balance between the employer's legitimate business interests and the
employee's right to privacy and personal autonomy

Potential for retaliation claims
• If employees feel that they have been unfairly disciplined or terminated based on their social media
activity or off-duty conduct, they may file retaliation claims against the employer
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• To mitigate this risk, employers should ensure that their policies are applied consistently and that any
disciplinary actions are well-documented and supported by clear evidence of policy violations

• Employers should also have a robust anti-retaliation policy in place to protect employees who raise
concerns or report misconduct

Crafting legally compliant guidelines
• When developing social media and off-duty conduct policies, employers must ensure that the
guidelines are legally compliant and do not infringe upon employees' protected rights

• This may involve consulting with legal counsel to review the policies and ensure that they align with
relevant federal and state laws, such as anti-discrimination statutes and privacy regulations

• Policies should be clearly written, regularly updated to reflect changes in the law and technology, and
consistently enforced across the organization

High-profile termination cases
• Several high-profile cases involving employee terminations based on social media activity or off-duty
conduct have garnered media attention and sparked debates about the limits of employer authority and
employee rights

• These cases highlight the complex legal and ethical considerations involved in regulating employees'
online and off-duty behavior

Public employees and free speech
• Public employees, such as government workers or teachers, have additional free speech protections
under the First Amendment

• In cases involving public employees, courts have held that employers cannot terminate or discipline
employees for engaging in constitutionally protected speech on matters of public concern

• However, if the speech is not protected (contains threats, reveals confidential information) or
substantially disrupts the workplace, public employers may have more leeway to take action

Private sector at-will employment
• In the private sector, most employees are considered "at-will," meaning they can be terminated for any
reason, as long as it is not illegal (discrimination, retaliation)

• Private employers generally have more flexibility in disciplining or terminating employees for their
social media activity or off-duty conduct, as long as their actions are consistent with company policies
and do not violate any laws

• However, some states have laws that provide additional protections for employees' off-duty activities,
which may limit employers' ability to take adverse action

Union protections and CBA limitations
• Employees who are members of a union or covered by a collective bargaining agreement (CBA) may
have additional protections when it comes to social media usage and off-duty conduct

• CBAs often include provisions that govern the disciplinary process and require employers to have "just
cause" for termination or other adverse actions
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• Employers must carefully navigate these contractual obligations when addressing social media or
off-duty conduct issues involving union members

Lessons for policy development
• High-profile termination cases offer valuable lessons for employers in developing and implementing
social media and off-duty conduct policies:

• Policies should be clear, specific, and consistently enforced

• Employers must balance their business interests with employees' rights and legal protections

• Consultation with legal counsel is essential to ensure policies are legally compliant and minimize
potential liability

• Regular training and communication can help employees understand the policies and expectations for
their online and off-duty behavior

7.5 Confidentiality and trade secrets
Confidentiality and trade secrets are crucial aspects of employment law. They protect sensitive business
information and provide companies with a competitive edge. Understanding these concepts is essential for
both employers and employees to navigate the complexities of information protection in the workplace.

Confidentiality agreements and non-disclosure agreements are common tools used to safeguard sensitive
information. Trade secrets, a specific type of confidential information, receive special legal protection.
Balancing the need for secrecy with ethical considerations and public interest is an ongoing challenge in
managing confidentiality in employment relationships.

Confidentiality in employment
• Confidentiality is a crucial aspect of many employment relationships that involves keeping certain
information private and protected

• Employers have a legitimate interest in safeguarding sensitive business information, while employees
have a duty to maintain confidentiality as part of their job responsibilities

• Confidentiality obligations can arise from various sources, including contracts, company policies,
professional ethics, and legal requirements

Duty of confidentiality
• Employees owe a duty of confidentiality to their employers, which requires them to protect the
company's sensitive information from unauthorized disclosure

• The duty of confidentiality can be implied in the employment relationship based on the nature of the
job and the employee's access to confidential information

• Employees must exercise reasonable care to prevent the disclosure of confidential information to third
parties, including competitors, customers, or the general public

Confidentiality agreements
• Employers often require employees to sign confidentiality agreements as a condition of employment to
explicitly outline the employee's obligations regarding confidential information
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• Confidentiality agreements define what constitutes confidential information, the employee's
responsibilities in protecting it, and the consequences of breaching confidentiality

• These agreements can cover a wide range of information, such as trade secrets, customer lists,
financial data, marketing strategies, and proprietary technologies

Non-disclosure agreements (NDAs)
• Non-disclosure agreements (NDAs) are specific types of confidentiality agreements that prohibit the
disclosure of confidential information to third parties

• NDAs are commonly used when sharing sensitive information with employees, contractors, or
business partners to protect the company's interests

• These agreements typically include provisions on the scope of confidential information, the duration of
the confidentiality obligations, and the remedies available in case of a breach

Trade secrets
• Trade secrets are a valuable form of intellectual property that provide a competitive advantage to
businesses by virtue of their secrecy

• Protecting trade secrets is essential for companies to maintain their market position and prevent
competitors from unfairly benefiting from their innovations and proprietary information

• Trade secrets can include a wide range of information, such as formulas, processes, customer lists,
and business strategies

Definition of trade secrets
• Trade secrets are defined as information that derives independent economic value from not being
generally known or readily ascertainable by others who could obtain economic value from its disclosure
or use

• To qualify as a trade secret, the information must be subject to reasonable efforts to maintain its
secrecy, such as implementing security measures and limiting access to the information

• Examples of trade secrets include the Coca-Cola formula, Google's search algorithm, and a
company's customer list

Legal protection of trade secrets
• Trade secrets are protected by state and federal laws, such as the Uniform Trade Secrets Act (UTSA)
and the Defend Trade Secrets Act (DTSA)

• These laws provide remedies for the misappropriation of trade secrets, including injunctive relief,
damages, and attorney's fees

• To enforce trade secret protection, companies must demonstrate that the information qualifies as a
trade secret and that it was misappropriated by improper means or in violation of a confidentiality
obligation

Misappropriation of trade secrets
• Misappropriation of trade secrets occurs when someone acquires, uses, or discloses a trade secret
without the owner's consent and through improper means
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• Improper means can include theft, bribery, misrepresentation, breach of a confidentiality agreement,
or espionage

• Examples of trade secret misappropriation include a former employee sharing a company's customer
list with a competitor or a hacker stealing a company's proprietary software code

Confidential information
• Confidential information is a broader category that encompasses any information that a company
considers sensitive and wants to keep private

• Protecting confidential information is crucial for businesses to maintain their competitive edge,
safeguard their reputation, and comply with legal and ethical obligations

• Confidential information can include a variety of data, such as financial records, employee personal
information, and client details

Types of confidential information
• Financial information, including revenue, profits, budgets, and pricing strategies

• Customer information, such as contact details, purchase history, and preferences

• Employee information, including salary, performance evaluations, and medical records

• Business plans, marketing strategies, and product development information

• Intellectual property, such as patents, trademarks, and copyrights

Protecting confidential information
• Companies can protect confidential information through various measures, such as:

• Implementing physical and electronic security controls to restrict access to sensitive data

• Conducting employee training on confidentiality policies and best practices

• Using confidentiality agreements and NDAs with employees, contractors, and business partners

• Monitoring and auditing access to confidential information to detect and prevent unauthorized
disclosure

Consequences of disclosing confidential information
• Disclosing confidential information can have serious consequences for both the individual and the
company, such as:

• Disciplinary action, including termination of employment

• Legal liability for breach of contract or violation of confidentiality laws

• Damage to the company's reputation, competitive position, and customer trust

• Potential criminal charges in cases of espionage or theft of trade secrets

Confidentiality vs trade secrets
• Confidentiality and trade secrets are related but distinct concepts in employment law that protect
sensitive information from unauthorized disclosure
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• Understanding the differences and similarities between confidentiality and trade secrets is important
for employers and employees to properly safeguard and enforce their rights

Differences between confidentiality and trade secrets
• Scope: Confidential information is a broader category that includes any information a company wants
to keep private, while trade secrets are a specific type of confidential information that provides a
competitive advantage

• Legal protection: Trade secrets are protected by specific laws, such as the UTSA and DTSA, while
confidential information is protected through contracts and general legal principles

• Value: Trade secrets must derive independent economic value from their secrecy, while confidential
information may not necessarily provide a direct economic advantage

Similarities between confidentiality and trade secrets
• Secrecy: Both confidential information and trade secrets must be subject to reasonable efforts to
maintain their secrecy

• Unauthorized disclosure: Disclosing either confidential information or trade secrets without permission
can lead to legal consequences

• Importance: Protecting both confidential information and trade secrets is crucial for businesses to
maintain their competitive edge and safeguard their interests

Enforcing confidentiality
• Enforcing confidentiality is essential for companies to protect their sensitive information and maintain
their competitive advantage

• When a breach of confidentiality occurs, employers have various legal options to seek remedies and
hold the responsible parties accountable

• Effective enforcement of confidentiality requires a combination of preventive measures, prompt
detection of breaches, and appropriate legal action

Breach of confidentiality
• A breach of confidentiality occurs when an individual discloses confidential information without
authorization or violates the terms of a confidentiality agreement

• Breaches can happen through various means, such as:

• Intentional disclosure to third parties, including competitors or the media

• Accidental exposure due to negligence or inadequate security measures

• Hacking or theft of confidential data by external actors

Remedies for breach of confidentiality
• Injunctive relief: Courts can issue injunctions to prevent further disclosure of confidential information
and require the return or destruction of misappropriated materials

• Damages: Companies can seek monetary damages for the harm caused by the breach, including lost
profits, loss of competitive advantage, and reputational damage
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• Termination of employment: Employees who breach confidentiality may face disciplinary action,
including termination of their employment

• Criminal charges: In some cases, particularly those involving trade secret theft, individuals may face
criminal prosecution and penalties

Litigation involving confidentiality
• Companies may initiate legal proceedings to enforce their confidentiality rights and seek remedies for
breaches

• Litigation can involve various claims, such as breach of contract, misappropriation of trade secrets,
and unfair competition

• Key considerations in confidentiality litigation include:

• Proving the existence and ownership of the confidential information or trade secrets

• Demonstrating that the defendant had access to and misappropriated the information

• Establishing the harm caused by the breach and the appropriate remedies

Confidentiality in termination
• Confidentiality obligations often extend beyond the termination of an employment relationship, and
both employers and employees must be aware of their ongoing responsibilities

• Addressing confidentiality issues during the termination process is crucial to protect the company's
sensitive information and prevent post-employment breaches

Confidentiality obligations after termination
• Employees typically remain bound by their confidentiality obligations even after their employment
ends, as specified in their employment contracts or confidentiality agreements

• Post-employment confidentiality obligations can cover a range of information, including trade secrets,
customer lists, and proprietary business strategies

• The duration of post-employment confidentiality obligations can vary depending on the agreement and
the nature of the information, but they often last for several years or indefinitely for trade secrets

Return of confidential materials
• Upon termination, employees must return all confidential materials and company property in their
possession, such as documents, devices, and access keys

• Employers should have a clear process for collecting and documenting the return of confidential
materials during the exit interview or separation process

• Failure to return confidential materials can constitute a breach of confidentiality and lead to legal
consequences

Post-employment restrictions on confidentiality
• In addition to general confidentiality obligations, employers may impose specific post-employment
restrictions to protect their interests, such as:
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• Non-compete agreements that prohibit employees from working for competitors for a specified period

• Non-solicitation agreements that prevent employees from soliciting the company's customers or
employees

• Intellectual property assignments that ensure the company retains ownership of any inventions or
creations developed during employment

Confidentiality in specific industries
• Confidentiality requirements and challenges can vary significantly across different industries, each
with its unique sensitive information and regulatory landscape

• Understanding industry-specific confidentiality considerations is crucial for employers to tailor their
policies, agreements, and training programs accordingly

Healthcare and confidentiality
• The healthcare industry is subject to strict confidentiality regulations, such as the Health Insurance
Portability and Accountability Act (HIPAA), which protect patient privacy

• Healthcare providers and their employees must maintain the confidentiality of patient information,
including medical records, diagnoses, and treatment plans

• Breaches of patient confidentiality can result in significant fines, legal liability, and reputational
damage for healthcare organizations

Finance and confidentiality
• The finance industry deals with highly sensitive financial information, such as client account details,
investment strategies, and market data

• Financial institutions are subject to various confidentiality regulations, such as the
Gramm-Leach-Bliley Act (GLBA), which requires them to safeguard customer information

• Employees in the finance industry must adhere to strict confidentiality standards to protect client
privacy and prevent insider trading or other misconduct

Technology and confidentiality
• The technology industry relies heavily on proprietary information, such as software code, algorithms,
and product designs, which are often protected as trade secrets

• Technology companies must implement robust confidentiality measures to prevent the theft or
misappropriation of their intellectual property by competitors or malicious actors

• Employees in the technology industry must be trained on best practices for handling confidential
information, such as secure coding, data encryption, and access controls

International confidentiality laws
• Confidentiality laws and regulations can vary significantly across different countries, creating
challenges for multinational companies and cross-border transactions

• Understanding the international legal landscape of confidentiality is essential for businesses to ensure
compliance and effectively protect their sensitive information
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Confidentiality laws in different countries
• Countries have different approaches to confidentiality protection, ranging from comprehensive trade
secret laws to general civil and criminal provisions

• Examples of country-specific confidentiality laws include:

• United States: Defend Trade Secrets Act (DTSA) and state-level Uniform Trade Secrets Act (UTSA)

• European Union: Trade Secrets Directive, which harmonizes trade secret protection across member
states

• China: Anti-Unfair Competition Law, which provides civil and criminal remedies for trade secret
misappropriation

Cross-border confidentiality issues
• Multinational companies must navigate various confidentiality laws and regulations when operating in
different jurisdictions

• Cross-border confidentiality issues can arise in situations such as:

• Transferring confidential information between subsidiaries or business partners in different countries

• Enforcing confidentiality agreements or pursuing legal action against breaches that occur in foreign
jurisdictions

• Complying with data protection and privacy regulations, such as the General Data Protection
Regulation (GDPR) in the European Union

Enforcing confidentiality internationally
• Enforcing confidentiality rights across borders can be complex due to differences in legal systems,
procedural requirements, and cultural norms

• Strategies for enforcing confidentiality internationally include:

• Carefully drafting confidentiality agreements and NDAs to account for the laws of relevant jurisdictions

• Seeking local legal advice and representation when pursuing enforcement actions in foreign courts

• Leveraging international treaties and conventions, such as the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS), to protect confidential information

Ethical considerations in confidentiality
• Confidentiality in employment raises various ethical considerations, as employers and employees
must balance their obligations to protect sensitive information with other competing interests

• Addressing these ethical dilemmas requires a thoughtful approach that considers the specific context,
the potential harm or benefit to stakeholders, and the relevant legal and professional standards

Balancing confidentiality and public interest
• In some cases, the public interest may override confidentiality obligations, particularly when the
disclosure of information can prevent harm or promote accountability

• Examples of situations where confidentiality may be outweighed by public interest include:
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• Reporting illegal activities, such as fraud, corruption, or environmental violations

• Disclosing information about public health and safety risks, such as defective products or unsafe
working conditions

• Cooperating with law enforcement or regulatory investigations

Whistleblowing and confidentiality
• Whistleblowing involves the disclosure of confidential information by employees to report misconduct
or wrongdoing within an organization

• Many jurisdictions have laws that protect whistleblowers from retaliation and provide channels for
reporting concerns, such as the Whistleblower Protection Act in the United States

• Employers must balance their confidentiality interests with the need to create a culture that
encourages employees to report unethical or illegal behavior without fear of reprisal

Professional ethics and confidentiality
• Many professions, such as law, medicine, and accounting, have specific ethical codes that govern
confidentiality obligations and provide guidance on handling sensitive information

• Professionals must adhere to these ethical standards in addition to their legal and contractual
confidentiality obligations

• Examples of professional ethical considerations related to confidentiality include:

• Lawyers' duty of client confidentiality and the attorney-client privilege

• Doctors' obligation to maintain patient privacy and the confidentiality of medical records

• Accountants' responsibility to protect client information and maintain the integrity of financial reporting
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Unit 8 – Unionization & Collective
Bargaining
8.1 National Labor Relations Act (NLRA)
The National Labor Relations Act (NLRA) is a cornerstone of U.S. labor law, protecting workers' rights to
unionize and engage in collective bargaining. It establishes the National Labor Relations Board to enforce
these rights and address unfair labor practices in the private sector.

The NLRA outlines key employee rights, including engaging in concerted activities and union membership.
It also defines unfair labor practices for both employers and unions, regulates union representation
elections, and governs the collective bargaining process between employers and certified unions.

Overview of NLRA
• Enacted in 1935, the National Labor Relations Act (NLRA) is the primary federal law governing labor
relations in the private sector

• Establishes the rights of employees to organize, join unions, and engage in collective bargaining with
their employers

• Creates the National Labor Relations Board (NLRB) to enforce the Act's provisions and investigate
and remedy unfair labor practices

Rights of employees

Concerted activities
• Employees have the right to engage in concerted activities for the purpose of collective bargaining or
other mutual aid or protection

• Concerted activities include discussing wages, hours, and working conditions with coworkers,
circulating petitions, and participating in strikes or picketing

• Employers are prohibited from interfering with, restraining, or coercing employees in the exercise of
their rights to engage in concerted activities

Collective bargaining
• Employees have the right to bargain collectively with their employer through representatives of their
own choosing

• Collective bargaining involves negotiating the terms and conditions of employment, such as wages,
hours, benefits, and job security

• Employers are required to bargain in good faith with the chosen representative of the employees

Union membership
• Employees have the right to join or assist labor organizations, such as unions

• Employers cannot discriminate against employees based on their union membership or activities
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• Employees also have the right to refrain from joining or assisting unions, and cannot be forced to join
a union as a condition of employment (closed shop agreements are prohibited)

Unfair labor practices

Employer violations
• Interfering with, restraining, or coercing employees in the exercise of their rights under the NLRA
(threatening or disciplining employees for union activities)

• Dominating or interfering with the formation or administration of a labor organization (creating a
company-controlled union)

• Discriminating against employees to encourage or discourage union membership (firing or demoting
employees for union activities)

• Retaliating against employees for filing charges or testifying under the NLRA (blacklisting employees
who file complaints with the NLRB)

• Refusing to bargain collectively with the representative of the employees (engaging in surface
bargaining or unilaterally changing terms of employment)

Union violations
• Restraining or coercing employees in the exercise of their rights under the NLRA (threatening
employees who refuse to join the union)

• Causing or attempting to cause an employer to discriminate against an employee (pressuring the
employer to fire non-union employees)

• Refusing to bargain collectively with the employer (failing to respond to the employer's bargaining
requests or engaging in bad faith bargaining)

• Engaging in secondary boycotts (pressuring neutral employers to stop doing business with the primary
employer involved in a labor dispute)

• Charging excessive or discriminatory membership fees (requiring new members to pay higher fees
than existing members)

Union representation elections

Election petitions
• A union, employee, or employer can file a petition with the NLRB to hold a secret ballot election to
determine if employees want union representation

• The petition must be supported by at least 30% of employees in the proposed bargaining unit
(showing of interest)

• The NLRB investigates the petition to ensure it meets the requirements and that there are no existing
labor contracts or recent elections that would bar a new election

Appropriate bargaining units
• The NLRB determines the appropriate bargaining unit for the election based on a community of
interest among employees
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• Factors considered include job duties, skills, working conditions, supervision, and bargaining history

• The bargaining unit should be composed of employees who share similar interests and can be
effectively represented by a single union

Voting procedures
• The NLRB conducts a secret ballot election, typically on the employer's premises, to determine if
employees want union representation

• Employees in the bargaining unit are eligible to vote, and the union must receive a majority of the
votes cast to be certified as the exclusive bargaining representative

• The NLRB can set aside the election results if there is evidence of misconduct by the employer or
union that interfered with the employees' free choice (captive audience meetings, threats, or promises)

Collective bargaining process

Duty to bargain in good faith
• Once a union is certified as the exclusive bargaining representative, the employer and union have a
mutual obligation to bargain in good faith

• Good faith bargaining requires the parties to meet at reasonable times, discuss mandatory subjects of
bargaining, and make a sincere effort to reach an agreement

• The parties are not required to make concessions or agree to any specific proposal, but they must
engage in meaningful negotiations

Mandatory vs permissive subjects
• Mandatory subjects of bargaining include wages, hours, and other terms and conditions of
employment that directly affect the employment relationship (health insurance, seniority, grievance
procedures)

• Permissive subjects of bargaining are those that do not directly relate to the employment relationship
and can be bargained over if both parties agree (union label on products, internal union affairs)

• The parties are not required to bargain over permissive subjects, and either party can refuse to
discuss them without violating the duty to bargain in good faith

Impasse resolution
• If the parties reach an impasse in negotiations after bargaining in good faith, they can use economic
weapons to pressure the other side to make concessions

• The employer can unilaterally implement its last offer, lock out employees, or hire permanent
replacements for striking workers

• The union can call a strike, picket the employer, or engage in other concerted activities to pressure the
employer to agree to its demands

• The parties can also use mediation or arbitration to resolve the impasse, either voluntarily or as
required by their collective bargaining agreement
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Strikes and lockouts

Economic strikes
• An economic strike is a work stoppage by employees to pressure the employer to agree to their
demands in collective bargaining

• Economic strikers can be permanently replaced by the employer, but they are entitled to reinstatement
when a position becomes available if they make an unconditional offer to return to work

• Employees who engage in an economic strike are not entitled to unemployment benefits, as the work
stoppage is considered voluntary

Unfair labor practice strikes
• An unfair labor practice strike is a work stoppage by employees to protest an employer's unfair labor
practices under the NLRA

• Unfair labor practice strikers cannot be permanently replaced and are entitled to immediate
reinstatement upon making an unconditional offer to return to work

• Employees who engage in an unfair labor practice strike may be entitled to back pay and other
remedies if the NLRB finds that the employer committed an unfair labor practice

Replacement workers
• During an economic strike, an employer can hire temporary or permanent replacement workers to
continue operations

• Permanent replacements are entitled to keep their positions even after the strike ends, but the
employer must place the returning strikers on a preferential hiring list

• During an unfair labor practice strike, an employer cannot hire permanent replacements and must
reinstate the strikers upon their unconditional offer to return to work

NLRB enforcement

Unfair labor practice charges
• Employees, unions, or employers can file charges with the NLRB alleging that a party has engaged in
an unfair labor practice

• The NLRB investigates the charges and, if it finds merit, issues a complaint and schedules a hearing
before an administrative law judge

• The administrative law judge conducts a trial-like proceeding and issues a decision recommending
whether the NLRB should find an unfair labor practice and order a remedy

Remedies for violations
• If the NLRB finds that a party has committed an unfair labor practice, it can order various remedies to
effectuate the purposes of the NLRA

• Remedies may include cease and desist orders, posting of notices, reinstatement of discharged
employees, back pay awards, and bargaining orders
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• The NLRB can also seek temporary injunctions in federal court to prevent irreparable harm while the
unfair labor practice case is pending

Judicial review of NLRB decisions
• Parties can appeal NLRB decisions to the federal courts of appeals, which have jurisdiction to enforce,
modify, or set aside the NLRB's orders

• The courts apply a deferential standard of review, upholding the NLRB's findings of fact if they are
supported by substantial evidence on the record as a whole

• The courts also give deference to the NLRB's interpretations of the NLRA, as long as they are rational
and consistent with the Act's purposes

• The Supreme Court has the final say on the interpretation of the NLRA and can review decisions of
the courts of appeals

8.2 Union organizing and representation elections
Union organizing and representation elections are crucial processes in labor relations. They allow
employees to collectively negotiate with employers, while employers face restrictions on interfering. The
process involves obtaining authorization cards, determining bargaining units, and potentially holding
elections.

The National Labor Relations Act guarantees employees' right to organize, while employers are prohibited
from interfering. Union authorization cards demonstrate support, and bargaining unit determination
establishes the group represented. Representation elections, conducted by the NLRB, decide if a union
becomes the exclusive bargaining representative.

Union organizing process
• The union organizing process is a crucial aspect of labor relations, enabling employees to collectively
negotiate with their employer

• Employees have the right to organize and join unions, while employers face restrictions on interfering
with this process

• The organizing process involves obtaining union authorization cards, determining the appropriate
bargaining unit, and potentially holding a representation election

Employees' right to organize
• Guaranteed under the National Labor Relations Act (NLRA)

• Protects concerted activities for mutual aid or protection

• Includes discussing terms and conditions of employment

• Allows employees to join or assist labor organizations

Employer restrictions
• Prohibited from interfering with, restraining, or coercing employees in exercising their rights

• Cannot discriminate against employees based on union support or activities

• Restricted from providing assistance or support to unions
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• Must remain neutral during the organizing process

Union authorization cards
• Used to demonstrate employee support for union representation

• Typically state that the employee wishes to be represented by the union for collective bargaining
purposes

• Signed by employees in the proposed bargaining unit

• If a majority of employees sign cards, the union may request voluntary recognition or file a petition for
a representation election

Bargaining unit determination
• The group of employees that would be represented by the union for collective bargaining

• Should be a community of interest among employees (similar job duties, working conditions, and
supervision)

• May include all employees or a subset (craft unit, departmental unit)

• Determined by agreement between the employer and union or by the NLRB in case of a dispute

Representation election procedures
• When a union has obtained a sufficient showing of interest, it may file a petition with the NLRB to hold
a secret ballot election

• The NLRB investigates the petition, determines the appropriate bargaining unit, and sets the election
date

• Both the employer and the union can campaign to persuade employees to vote for or against union
representation

• The outcome of the election determines whether the union is certified as the exclusive bargaining
representative

Filing petition with NLRB
• Union files a petition with the regional office of the NLRB

• Must allege that a substantial number of employees wish to be represented for collective bargaining

• Petition includes a description of the proposed bargaining unit

• Employer is notified of the petition and may challenge the appropriateness of the unit

Showing of interest requirement
• Union must provide evidence that at least 30% of employees in the proposed unit support the petition

• Typically demonstrated through signed authorization cards or a petition

• Not a vote, but rather a preliminary showing to warrant an election

• Failure to meet the requirement results in dismissal of the petition
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NLRB investigation and hearing
• NLRB investigates the petition to determine if there is a question concerning representation

• May involve obtaining information from the employer (list of employees, job classifications)

• If parties disagree on the appropriateness of the unit, a hearing may be held

• Hearing officer takes evidence and makes a recommendation to the regional director

Pre-election campaign rules
• Employer and union can communicate with employees to influence their vote

• Employer must provide the union with a list of eligible voters (Excelsior list)

• Campaign materials must not contain threats, promises, or coercion

• Certain conduct (captive audience meetings, inflammatory appeals) may be objectionable

Secret ballot election
• Conducted by the NLRB on the employer's premises

• Employees vote by secret ballot for or against union representation

• Observers from both sides may be present to challenge eligibility and monitor the process

• NLRB agents count the ballots and announce the results

Outcome and certification
• If a majority of votes are cast in favor of the union, it is certified as the exclusive bargaining
representative

• If the union loses, it may not seek another election for at least one year

• Objections to the conduct of the election may be filed, potentially resulting in a rerun election

• Certification requires the employer to bargain in good faith with the union

Unfair labor practices during organizing
• Both employers and unions can commit unfair labor practices (ULPs) during the organizing process

• ULPs are violations of the rights guaranteed under the NLRA and can result in remedial action by the
NLRB

• Common ULPs include employer interference and discrimination, as well as union coercion and
misconduct

Employer interference and restraint
• Threatening employees with adverse consequences for supporting the union (job loss, closure)

• Interrogating employees about their union activities or sympathies

• Promising benefits or improvements to discourage union support
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• Engaging in surveillance of union meetings or activities

Discriminatory actions against organizers
• Discharging, disciplining, or refusing to hire employees based on their union support or activities

• Transferring or reassigning union supporters to less desirable positions or shifts

• Treating union supporters differently in terms of work assignments, overtime, or other conditions

• Closing a facility or relocating operations to avoid unionization

Union coercion and misconduct
• Threatening or intimidating employees to sign authorization cards or support the union

• Making false promises or misrepresentations about the benefits of unionization

• Engaging in violence, vandalism, or other disruptive tactics during the campaign

• Offering bribes or other inducements to secure employee support

Remedies for violations
• NLRB can issue a complaint and hold a hearing on alleged ULPs

• If a violation is found, the Board may order the offending party to cease and desist

• Remedies may include reinstatement and back pay for discharged employees, posting of notices, and
other make-whole relief

• In cases of egregious or repeated violations, the Board may issue a bargaining order or other
extraordinary remedies

Bargaining orders and voluntary recognition
• In some cases, a union may be recognized as the bargaining representative without a secret ballot
election

• This can occur through a bargaining order issued by the NLRB or through voluntary recognition by the
employer

• These alternative paths to recognition are based on a showing of majority support through
authorization cards or other means

Gissel bargaining orders
• Named after the Supreme Court case NLRB v. Gissel Packing Co.

• Issued by the NLRB when an employer's ULPs have made a fair election unlikely

• Requires the employer to bargain with the union based on a card majority

• Typically reserved for cases of serious and pervasive violations
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Voluntary recognition agreements
• Employer agrees to recognize the union based on a showing of majority support through authorization
cards

• Parties may sign a recognition agreement setting forth the terms of the bargaining relationship

• Voluntary recognition may be challenged by employees or a rival union within a certain period

Card check neutrality agreements
• Negotiated between a union and an employer before the organizing campaign begins

• Employer agrees to remain neutral and recognize the union if a majority of employees sign
authorization cards

• May include provisions for access to the workplace, employee lists, and dispute resolution

• Designed to avoid the adversarial nature of a traditional election campaign

Decertification and withdrawal of recognition
• Just as a union can be certified as the bargaining representative, it can also be decertified or have
recognition withdrawn

• Decertification is typically initiated by employees who no longer wish to be represented by the union

• Withdrawal of recognition is an action taken by the employer based on evidence that the union has
lost majority support

Employee-initiated decertification
• Employees may file a decertification petition with the NLRB

• Must be supported by at least 30% of employees in the bargaining unit

• Election is held to determine if a majority still wish to be represented by the union

• If the union loses, it is decertified and no longer represents the employees

Employer-initiated withdrawal
• Employer may withdraw recognition if it has objective evidence that the union has lost majority support

• Evidence may include employee petitions, statements, or other reliable indicators

• Must be based on a good faith doubt, not a desire to avoid bargaining

• Union may challenge the withdrawal and file ULP charges

Contract bar rule and exceptions
• A valid collective bargaining agreement (CBA) typically bars a decertification petition or withdrawal of
recognition

• The contract bar is in effect for the term of the CBA, up to a maximum of three years
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• Exceptions exist for the 30-day window period before the CBA expires and for contracts with illegal
provisions

• The contract bar promotes stability in bargaining relationships

Impact on collective bargaining
• Decertification or withdrawal of recognition terminates the bargaining relationship

• Employer is no longer obligated to bargain with the union or adhere to the terms of the CBA

• Employees lose the protections and benefits negotiated by the union

• A decertified union may seek to reorganize the bargaining unit after a one-year waiting period

8.3 Collective bargaining and labor contracts
Collective bargaining is a crucial process where employers and unions negotiate employment terms. It
involves preparing, negotiating, and ratifying agreements while balancing both parties' interests. The
process requires good faith, addresses mandatory and permissive subjects, and determines bargaining
units.

The National Labor Relations Act governs collective bargaining, protecting workers' rights to organize and
engage in concerted activities. It outlines unfair labor practices, establishes procedures for union elections
and decertification, and imposes a duty of fair representation on unions towards all bargaining unit
members.

Collective bargaining process
• The collective bargaining process is a negotiation between an employer and a union representing
employees to determine the terms and conditions of employment

• The process involves a series of steps, including preparing for bargaining, negotiating the agreement,
and ratifying the contract

• The goal is to reach a mutually acceptable agreement that balances the needs and interests of both
parties

Bargaining in good faith
• Both the employer and the union have a legal obligation to bargain in good faith, which means
engaging in sincere and honest negotiations

• Parties must be willing to meet at reasonable times, discuss relevant issues, and make a genuine
effort to reach an agreement

• Examples of bad faith bargaining include surface bargaining (going through the motions without
intending to reach an agreement) and direct dealing (bypassing the union to negotiate directly with
employees)

Mandatory vs permissive subjects
• Mandatory subjects of bargaining are those that directly relate to wages, hours, and working
conditions, such as pay rates, benefits, and job classifications

• Permissive subjects are those that do not directly relate to employment terms, such as the company's
business decisions or the union's internal affairs
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• Parties are required to bargain over mandatory subjects but can choose whether to discuss
permissive subjects

Bargaining unit determination
• A bargaining unit is a group of employees with similar interests who are represented by a union for
collective bargaining purposes

• The National Labor Relations Board (NLRB) determines the appropriate bargaining unit based on
factors such as job duties, skills, and working conditions

• Examples of bargaining units include all production workers in a factory, all nurses in a hospital, or all
teachers in a school district

Exclusive representation
• Under the principle of exclusive representation, the union chosen by a majority of employees in a
bargaining unit becomes the sole representative for all employees in that unit

• The employer is required to negotiate only with the exclusive representative and cannot deal directly
with individual employees on matters related to the bargaining agreement

• This ensures a unified voice for employees and prevents the employer from undermining the union's
role

Unfair labor practices

By unions
• Unions can engage in unfair labor practices, which are actions that violate the rights of employees or
employers under the National Labor Relations Act (NLRA)

• Examples include threatening or coercing employees to join the union, refusing to bargain in good
faith, and engaging in secondary boycotts (pressuring neutral employers to stop doing business with
the primary employer)

• Unions that commit unfair labor practices can be subject to sanctions by the NLRB, such as cease and
desist orders or fines

By employers
• Employers can also engage in unfair labor practices that violate the NLRA

• Examples include interfering with employees' rights to organize or join a union, discriminating against
employees for union activity, and refusing to bargain in good faith

• Employers that commit unfair labor practices can be ordered by the NLRB to take corrective action,
such as reinstating fired employees or posting notices informing employees of their rights

Collective bargaining agreements

Typical contract provisions
• Collective bargaining agreements (CBAs) typically include provisions on wages, benefits, hours,
working conditions, and other employment terms
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• Common provisions include pay scales, overtime rates, health insurance, retirement plans, vacation
and sick leave, job classifications, and seniority rights

• CBAs also often include grievance procedures, management rights clauses, and no-strike/no-lockout
provisions

Duration and renewal
• CBAs are usually in effect for a specified period, typically one to five years

• Near the end of the contract term, the parties can negotiate a new agreement or extend the existing
one

• If no agreement is reached by the expiration date, the terms of the old contract may continue in effect
while negotiations proceed

Grievance procedures
• Grievance procedures provide a formal process for resolving disputes over the interpretation or
application of the CBA

• Typically, the process involves several steps, such as the employee discussing the issue with a
supervisor, filing a written grievance, and having the union and employer representatives meet to
discuss the grievance

• If the grievance is not resolved through these steps, it may go to arbitration, where a neutral third party
makes a binding decision

Management rights clauses
• Management rights clauses reserve certain rights and responsibilities to the employer, such as the
right to direct the workforce, set production standards, and make business decisions

• These clauses aim to balance the employer's need for flexibility with the union's desire to protect
employee interests

• Examples of management rights might include the right to determine staffing levels, introduce new
technology, or change work schedules (within the limits of the CBA)

Strikes and lockouts

Economic vs unfair labor practice strikes
• An economic strike is a work stoppage by employees to pressure the employer to agree to their
demands in collective bargaining, such as higher wages or better benefits

• An unfair labor practice strike is a work stoppage in response to the employer's unfair labor practices,
such as refusing to bargain in good faith or discriminating against union supporters

• Unfair labor practice strikes have stronger legal protections for employees, such as the right to
reinstatement after the strike ends

Replacements for striking workers
• During an economic strike, the employer can hire permanent replacements for striking workers,
although the replaced workers are entitled to be recalled if positions become available
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• During an unfair labor practice strike, the employer can only hire temporary replacements, and the
striking workers are entitled to reinstatement when the strike ends

• The use of replacements is a contentious issue, as it can undermine the effectiveness of the strike and
create tensions between strikers and replacements

Lockout strategies and rules
• A lockout is a refusal by the employer to allow employees to work, typically in response to a labor
dispute or to pressure the union in collective bargaining

• Employers can use lockouts as a defensive tactic to prevent strikes or an offensive tactic to force
concessions from the union

• Lockouts are subject to legal rules, such as the requirement that they be motivated by legitimate
business reasons and not by anti-union animus

National Labor Relations Act

Protected concerted activities
• The NLRA protects employees' rights to engage in concerted activities for their mutual aid or
protection, such as discussing working conditions, circulating petitions, or participating in strikes

• These activities are protected whether or not the employees are union members, as long as they are
acting together and not solely for individual interests

• Examples of protected concerted activities include two or more employees discussing safety
concerns, presenting a group complaint to management, or wearing union buttons at work

Union elections and certification
• The NLRA provides a process for employees to choose whether to be represented by a union through
a secret ballot election conducted by the NLRB

• To initiate the process, the union must first demonstrate support from at least 30% of employees in the
proposed bargaining unit, typically through signed authorization cards

• If the union wins the election by a majority vote, the NLRB certifies it as the exclusive representative of
the bargaining unit, and the employer is required to bargain with the union in good faith

Decertification of unions
• Decertification is the process by which employees can remove a union as their exclusive
representative

• Employees can file a decertification petition with the NLRB if at least 30% of the bargaining unit
members support it, and if certain time requirements are met (such as not having a valid CBA in place)

• If a majority of employees vote to decertify the union in a secret ballot election, the union loses its
certification and the employer is no longer required to bargain with it
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Duty of fair representation

Union's obligations to members
• Unions have a legal duty to fairly represent all employees in the bargaining unit, regardless of whether
they are union members or supporters

• This duty requires unions to act in good faith, without discrimination or arbitrary conduct, when
negotiating and enforcing collective bargaining agreements

• Examples of breaches of the duty of fair representation include refusing to process a grievance
because the employee is not a union member, negotiating a contract that favors some employees over
others based on union politics, or failing to investigate a member's complaint adequately

Individuals vs union interests
• The duty of fair representation recognizes that individual employees' interests may sometimes conflict
with the union's collective interests

• Unions are not required to satisfy every individual employee's demands or to pursue every grievance
to arbitration, as long as they have a reasonable and good faith basis for their decisions

• However, unions cannot ignore or sacrifice individual rights in favor of the majority's interests, and
they must have a fair process for considering and resolving competing concerns

Enforcement and remedies

NLRB's role and procedures
• The National Labor Relations Board (NLRB) is the federal agency responsible for enforcing the NLRA
and adjudicating disputes between unions and employers

• The NLRB investigates unfair labor practice charges filed by employees, unions, or employers, and if
it finds merit in the charge, it can issue complaints and hold hearings before administrative law judges

• The NLRB can order remedies for violations, such as requiring the employer to reinstate fired
employees, bargain with the union, or post notices informing employees of their rights

Judicial review and appeals
• Parties can appeal NLRB decisions to the federal courts of appeals, which can enforce, modify, or set
aside the NLRB's orders

• The courts generally defer to the NLRB's factual findings and interpretations of the NLRA, but they can
overturn decisions that are not supported by substantial evidence or that misconstrue the law

• The U.S. Supreme Court has the final say on NLRA issues, but it only takes a small number of labor
cases each year

Injunctions and damages
• In addition to the NLRB's remedies, unions and employers can seek injunctions and damages through
the courts for certain violations of the NLRA or the collective bargaining agreement

• Unions can sue employers for breaching the contract, and employers can sue unions for engaging in
illegal strikes or pickets



Fiveable archived study guides Page 236

• Employees can sue unions for breaching the duty of fair representation, and they can recover
damages such as back pay, attorney's fees, and even punitive damages in some cases

8.4 Unfair labor practices and strikes
Unfair labor practices disrupt the balance between employers and employees. These violations of the
National Labor Relations Act can lead to legal action and serious consequences for both parties.
Understanding these practices is crucial for maintaining fair workplace relationships.

Strikes are a powerful tool for workers to voice concerns and demand better conditions. However, they
come with risks and legal complexities. Knowing the types of strikes, their consequences, and the rights of
both employers and employees is essential for navigating labor disputes effectively.

Definition of unfair labor practices
• Unfair labor practices are actions taken by employers or labor organizations that violate the National
Labor Relations Act (NLRA)

• These practices interfere with the rights of employees to organize, form unions, and engage in
collective bargaining

• Unfair labor practices can lead to complaints being filed with the National Labor Relations Board
(NLRB) and potential legal action

Types of unfair labor practices

By employers
• Interfering with, restraining, or coercing employees in the exercise of their rights under the NLRA

• Dominating or interfering with the formation or administration of a labor organization

• Discriminating against employees to encourage or discourage union membership

• Retaliating against employees for filing charges or testifying under the NLRA

• Refusing to bargain collectively with the representative of its employees

By unions
• Restraining or coercing employees in the exercise of their rights under the NLRA

• Causing or attempting to cause an employer to discriminate against an employee

• Refusing to bargain collectively with an employer

• Engaging in certain types of secondary boycotts

• Requiring excessive or discriminatory membership fees

Consequences of unfair labor practices

For employers
• NLRB may issue a cease and desist order requiring the employer to stop the unfair labor practice
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• Employer may be required to reinstate employees with back pay if they were discharged for union
activities

• Employer may be ordered to bargain with the union if it has unlawfully refused to do so

• Repeated violations can lead to more severe penalties and court enforcement of NLRB orders

For unions
• NLRB may issue a cease and desist order requiring the union to stop the unfair labor practice

• Union may be required to notify employees of their right to refrain from union activities

• Union may lose its status as the exclusive bargaining representative if it has committed serious unfair
labor practices

• Union officials may be banned from serving in leadership roles if they have committed certain unfair
labor practices

Remedies for unfair labor practices

Through the NLRB
• Employees, unions, or employers can file charges with the NLRB alleging unfair labor practices

• NLRB will investigate the charges and may issue a complaint if it finds merit to the allegations

• An administrative law judge will conduct a hearing and issue a decision on the complaint

• The NLRB can order remedies such as reinstatement, back pay, and bargaining orders

Through the courts
• Parties can appeal NLRB decisions to the federal courts of appeals

• Courts can enforce NLRB orders or set them aside if they are not supported by substantial evidence

• In some cases, parties can file lawsuits directly in federal court to seek injunctions or damages for
unfair labor practices

• Courts can also impose criminal penalties for certain willful violations of the NLRA

Right to strike under the NLRA
• The NLRA protects the right of employees to engage in concerted activities, including strikes, for their
mutual aid or protection

• Strikes are a key economic weapon used by unions to pressure employers to agree to their demands
in collective bargaining

• Strikes can be called for a variety of reasons, such as protesting unfair labor practices, seeking better
wages and benefits, or opposing changes in working conditions

• Employees who engage in protected strikes cannot be discharged or discriminated against for their
participation
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Types of strikes

Economic strikes
• Economic strikes are called by unions to pressure employers to agree to their economic demands,
such as higher wages or better benefits

• Employees who participate in economic strikes can be permanently replaced by their employer, but
they are entitled to reinstatement if vacancies occur

• Striking employees retain their status as employees and cannot be discharged for their participation in
the strike

Unfair labor practice strikes
• Unfair labor practice strikes are called by unions to protest an employer's unfair labor practices, such
as refusing to bargain or discriminating against union members

• Employees who participate in unfair labor practice strikes cannot be permanently replaced and are
entitled to reinstatement even if replacements have been hired

• The strike must be called in response to a serious unfair labor practice that is likely to affect the
bargaining relationship

Lawful vs unlawful strikes
• Lawful strikes are those that comply with the requirements of the NLRA, such as being called for a
legitimate purpose and not violating a no-strike clause in a collective bargaining agreement

• Unlawful strikes are those that violate the NLRA, such as sit-down strikes, partial strikes, or strikes
that pose a serious threat to public health or safety

• Employees who engage in unlawful strikes can be discharged and may face other penalties, such as
fines or injunctions

• Unions that authorize or encourage unlawful strikes may also face penalties, such as the loss of
bargaining rights or damages

Consequences of strikes

For employers
• Strikes can disrupt production and lead to lost profits and customers

• Employers may have to hire replacement workers or transfer work to other facilities

• Prolonged strikes can damage an employer's reputation and relationships with suppliers and
customers

• Employers may be required to continue providing certain benefits to striking employees, such as
health insurance

For employees
• Striking employees typically do not receive wages during the strike, although unions may provide
strike benefits
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• Employees who participate in economic strikes may be permanently replaced, although they are
entitled to reinstatement if vacancies occur

• Striking employees may face economic hardship and stress, particularly if the strike is prolonged

• Employees who engage in misconduct during a strike, such as violence or property damage, can be
discharged and may face criminal charges

Striker replacement

Permanent replacements
• Employers can hire permanent replacements for employees who are engaged in an economic strike

• Permanent replacements are entitled to keep their jobs even after the strike ends, although striking
employees are entitled to reinstatement if vacancies occur

• The use of permanent replacements can prolong a strike and make it more difficult for the union to
reach an agreement

Temporary replacements
• Employers can hire temporary replacements for employees who are engaged in an unfair labor
practice strike

• Temporary replacements must be discharged when the striking employees offer to return to work
unconditionally

• The use of temporary replacements can help an employer maintain operations during a strike, but it
does not put the same pressure on the union as the use of permanent replacements

Reinstatement rights of strikers
• Employees who engage in an economic strike are entitled to reinstatement if they have not been
permanently replaced and they make an unconditional offer to return to work

• Employees who engage in an unfair labor practice strike are entitled to immediate reinstatement even
if temporary replacements have been hired

• Employers must reinstate strikers to their former positions or substantially equivalent positions if those
positions are no longer available

• Strikers who have been permanently replaced are entitled to reinstatement if vacancies occur in
positions for which they are qualified

Picketing and strike misconduct
• Picketing is a common tactic used by unions during a strike to publicize their dispute with the employer
and persuade others not to do business with the employer

• Peaceful picketing that does not interfere with the employer's operations or the rights of others is
protected by the NLRA

• Picketing that involves violence, threats, or other misconduct can be enjoined by the courts and may
result in the discharge of the employees involved
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• Striking employees who engage in serious misconduct, such as assaulting replacements or destroying
property, can be discharged and may face criminal charges

Lockouts by employers
• A lockout is a refusal by an employer to allow employees to work until they agree to the employer's
terms in collective bargaining

• Lockouts are the employer's counterpart to strikes and are generally lawful if they are not motivated by
anti-union animus

• Employers can hire temporary replacements during a lockout, but they cannot permanently replace
locked-out employees

• Locked-out employees are entitled to reinstatement when the lockout ends, unless they have engaged
in strike misconduct or the employer has eliminated their positions for legitimate reasons

Remedies for illegal strikes

Through the NLRB
• The NLRB can seek injunctions in federal court to stop illegal strikes, such as those that violate a
no-strike clause or pose a serious threat to public health or safety

• The NLRB can order unions to cease and desist from engaging in illegal strikes and to take affirmative
action to end the strike

• The NLRB can order unions to compensate employers for losses caused by illegal strikes, such as the
cost of hiring replacements or lost profits

Through the courts
• Employers can sue unions in federal court for damages caused by illegal strikes, such as lost profits or
damage to property

• Courts can issue injunctions to stop illegal strikes and order unions to take affirmative action to end
the strike

• Unions that violate court orders can be held in contempt and subject to fines or other penalties

• Individual employees who engage in illegal strikes or strike misconduct can also be sued for damages
in some cases

8.5 Public sector unions and right-to-work laws
Public sector unions represent government employees, advocating for their rights and negotiating
contracts. These unions face unique challenges balancing worker interests with public budgets.
Understanding their role is key to grasping labor relations in government.

Right-to-work laws prohibit mandatory union membership, impacting union strength. These controversial
laws shape the landscape of labor relations across many states. Examining their history and effects
provides insight into the ongoing debate over worker rights and union power.
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Public sector unions
• Public sector unions are labor organizations that represent workers employed by government entities
at the federal, state, or local level

• These unions play a crucial role in advocating for the rights and interests of public sector employees,
such as teachers, police officers, firefighters, and civil servants

• Understanding the history, types, and challenges faced by public sector unions is essential for those
studying Employment Law, as these unions significantly impact labor relations and collective bargaining
in the public sector

Definition of public sector unions
• Public sector unions are labor organizations that represent employees working in government jobs at
various levels (federal, state, or local)

• These unions advocate for the collective interests of their members, such as better wages, benefits,
and working conditions

• Public sector unions engage in collective bargaining with government employers to negotiate labor
contracts on behalf of their members

• Examples of public sector unions include the American Federation of State, County and Municipal
Employees (AFSCME) and the National Education Association (NEA)

History of public sector unions
• Public sector unionism gained prominence in the United States during the 1960s and 1970s, following
the passage of laws that granted collective bargaining rights to public employees

• The Wisconsin Employment Peace Act of 1959 was one of the first state laws to grant collective
bargaining rights to public employees

• In 1962, President John F. Kennedy issued Executive Order 10988, which granted limited collective
bargaining rights to federal employees

• The growth of public sector unions was further supported by the enactment of state and local laws that
expanded collective bargaining rights for public employees throughout the 1960s and 1970s

Types of public sector unions
• There are various types of public sector unions, each representing specific groups of government
employees

• Teachers' unions, such as the National Education Association (NEA) and the American Federation of
Teachers (AFT), represent educators at the K-12 and higher education levels

• Police and firefighter unions, like the Fraternal Order of Police (FOP) and the International Association
of Fire Fighters (IAFF), represent law enforcement officers and firefighters

• General employee unions, such as the American Federation of State, County and Municipal
Employees (AFSCME), represent a wide range of public sector workers, including clerical staff,
sanitation workers, and social service employees
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Role of public sector unions
• Public sector unions play a vital role in advocating for the rights and interests of their members

• These unions engage in collective bargaining with government employers to negotiate wages,
benefits, and working conditions on behalf of their members

• Public sector unions also provide legal representation and support to members in grievance
procedures and disciplinary actions

• Additionally, public sector unions often engage in political activities, such as lobbying and endorsing
candidates, to promote policies and legislation that benefit their members

Challenges facing public sector unions
• Public sector unions face various challenges, including budget constraints, political opposition, and
public perception

• Government budget deficits and the need for fiscal austerity measures can lead to pressure on public
sector unions to accept wage and benefit concessions

• Some politicians and interest groups oppose public sector unions, arguing that they have too much
influence on government policies and contribute to higher taxes and government spending

• Public perception of public sector unions can be mixed, with some viewing them as necessary
advocates for workers' rights and others seeing them as obstacles to government efficiency and
accountability

Right-to-work laws
• Right-to-work laws are state laws that prohibit unions and employers from requiring employees to join
a union or pay union dues as a condition of employment

• These laws have significant implications for the strength and influence of unions, particularly in the
public sector

• Understanding the history, impact, and arguments surrounding right-to-work laws is crucial for
students of Employment Law, as these laws shape the landscape of labor relations in many states

Definition of right-to-work laws
• Right-to-work laws are state laws that prohibit unions and employers from requiring employees to join
a union or pay union dues as a condition of employment

• Under these laws, employees in unionized workplaces can choose not to join the union or pay union
dues while still benefiting from the terms of the collective bargaining agreement

• Right-to-work laws are based on the principle that employees should have the freedom to choose
whether or not to support a union, without facing the risk of losing their job

History of right-to-work laws
• The concept of right-to-work laws originated in the 1940s as a response to the growing power of
unions following the passage of the National Labor Relations Act (NLRA) in 1935

• The Taft-Hartley Act of 1947 amended the NLRA to allow states to pass right-to-work laws, prohibiting
unions from requiring membership or payment of dues as a condition of employment
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• In 1954, Louisiana became the first state to enact a right-to-work law, followed by several other states,
primarily in the South and Midwest

• As of 2021, 27 states have enacted right-to-work laws, with the most recent being Kentucky in 2017

States with right-to-work laws
• As of 2021, 27 states have enacted right-to-work laws, primarily in the South, Midwest, and West
regions of the United States

• Some notable states with right-to-work laws include Florida, Texas, Indiana, Michigan, and Wisconsin

• In contrast, states on the West Coast and in the Northeast generally do not have right-to-work laws
and have higher rates of union membership

Impact of right-to-work laws on unions
• Right-to-work laws can significantly weaken the power and influence of unions by reducing their
membership and financial resources

• When employees can opt out of paying union dues while still benefiting from the collective bargaining
agreement, unions may face a "free-rider" problem, where they must represent all employees in the
bargaining unit without receiving financial support from all of them

• Studies have shown that states with right-to-work laws tend to have lower rates of union membership
and lower wages compared to states without such laws

Arguments for and against right-to-work laws
• Proponents of right-to-work laws argue that they protect workers' freedom of association and prevent
them from being forced to support a union they may not agree with

• Supporters also claim that right-to-work laws can attract businesses to a state and create jobs by
providing a more favorable labor environment

• Opponents of right-to-work laws argue that they weaken unions' ability to advocate for workers' rights
and lead to lower wages and benefits

• Critics also contend that right-to-work laws allow "free-riders" to benefit from union representation
without contributing to the costs, ultimately undermining the collective bargaining process

Collective bargaining in public sector
• Collective bargaining in the public sector refers to the process by which public sector unions negotiate
with government employers to determine wages, benefits, and working conditions for their members

• Understanding the collective bargaining process, its scope, limitations, and impasse resolution
procedures is essential for students of Employment Law, as these factors shape labor relations in the
public sector

Collective bargaining process
• The collective bargaining process in the public sector typically begins when a union is certified as the
exclusive representative of a group of employees, known as a bargaining unit

• Union representatives and government employers then engage in negotiations to reach a collective
bargaining agreement that outlines the terms and conditions of employment for the bargaining unit
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• The bargaining process may involve proposals, counterproposals, and compromises on issues such
as wages, benefits, hours, and working conditions

• Once an agreement is reached, it is typically subject to ratification by the union membership and
approval by the relevant government body

Scope of collective bargaining
• The scope of collective bargaining in the public sector varies by jurisdiction and is often determined by
state laws and regulations

• In some states, public sector unions can bargain over a wide range of issues, including wages,
benefits, hours, and working conditions

• Other states may limit the scope of bargaining to specific issues, such as wages and certain benefits,
while excluding matters related to public policy or management rights

• The scope of bargaining can also be influenced by the type of public employees involved, with some
groups, such as police and firefighters, having more expansive bargaining rights than others

Limitations on collective bargaining
• Collective bargaining in the public sector is subject to various limitations that differ from those in the
private sector

• Government employers are obligated to balance the interests of their employees with those of the
public, which can constrain their ability to make concessions in bargaining

• Public sector bargaining may be limited by budgetary constraints, as government entities must
operate within the confines of their approved budgets

• Some states have laws that restrict or prohibit certain provisions in public sector collective bargaining
agreements, such as those related to employee discipline or layoff procedures

Impasse resolution procedures
• When public sector unions and government employers reach an impasse in collective bargaining,
various procedures may be used to resolve the dispute

• Mediation involves a neutral third party who works with both sides to facilitate an agreement, but does
not have the power to impose a settlement

• Fact-finding is a process in which a neutral party investigates the issues in dispute and makes
non-binding recommendations for a settlement

• Arbitration involves a neutral third party who hears evidence from both sides and issues a binding
decision to resolve the dispute

• The availability and use of these impasse resolution procedures vary by jurisdiction and may be
governed by state laws or collective bargaining agreements

Strikes by public sector unions
• Strikes by public sector unions are a contentious issue, as they can disrupt essential government
services and impact public safety
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• The legality of public sector strikes varies by state, with some states prohibiting them outright, while
others allow them under certain circumstances

• In states where public sector strikes are prohibited, unions may face penalties such as fines,
injunctions, or decertification for engaging in strike activity

• Even in states where public sector strikes are legal, unions may face public backlash and political
pressure to end the strike and resume services

Public sector union membership
• Public sector union membership refers to the number and percentage of public sector employees who
belong to labor unions

• Understanding trends, factors, and demographics related to public sector union membership is
important for students of Employment Law, as these elements influence the strength and influence of
unions in the public sector

Trends in public sector union membership
• Public sector union membership rates have generally been higher than those in the private sector,
although they have experienced some declines in recent years

• In 2020, the union membership rate for public sector workers was 34.8%, compared to 6.3% for
private sector workers

• While public sector union membership has remained relatively stable over the past few decades, it
has faced challenges due to factors such as budget constraints, political opposition, and the spread of
right-to-work laws

Factors affecting union membership
• Several factors can influence public sector union membership, including state laws, political climate,
and workforce demographics

• States with collective bargaining laws that are more favorable to unions tend to have higher rates of
public sector union membership

• Political support or opposition to unions can affect membership, as pro-union policies may encourage
membership growth, while anti-union measures can lead to declines

• Workforce demographics, such as age, education level, and occupation, can also impact union
membership, with some groups being more likely to join unions than others

Comparison of public vs private sector union membership
• Public sector union membership rates have consistently been higher than those in the private sector

• In 2020, the union membership rate for public sector workers was 34.8%, compared to 6.3% for
private sector workers

• The higher rate of union membership in the public sector can be attributed to factors such as greater
job security, more favorable collective bargaining laws, and a history of strong union presence in
government employment
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Demographics of public sector union members
• Public sector union members tend to be older, more educated, and more likely to be women
compared to their non-union counterparts

• In 2020, the median age of public sector union members was 44.8 years, compared to 40.8 years for
non-union public sector workers

• Public sector union members are more likely to have a bachelor's degree or higher (54.8%) compared
to non-union public sector workers (47.3%)

• Women make up a larger share of public sector union members (56.7%) than non-union public sector
workers (51.4%)

Benefits and drawbacks of union membership
• Public sector union membership can provide employees with various benefits, such as higher wages,
better benefits, and greater job security

• Unions can also offer members legal representation, training opportunities, and a voice in shaping
workplace policies and conditions

• However, union membership may also have some drawbacks, such as the cost of dues, potential
conflicts between individual and collective interests, and the risk of job losses during strikes or labor
disputes

• Additionally, some critics argue that public sector unions can contribute to higher government
spending and reduced flexibility in managing the workforce

Legal framework for public sector unions
• The legal framework for public sector unions consists of the federal, state, and local laws and
regulations that govern their activities and rights

• Understanding the relevant laws, constitutional issues, and court decisions is crucial for students of
Employment Law, as these elements shape the landscape of public sector labor relations

Relevant federal laws and regulations
• While the National Labor Relations Act (NLRA) governs private sector labor relations, it does not apply
to public sector employees at the federal, state, or local levels

• The Civil Service Reform Act of 1978 established collective bargaining rights for most federal
employees, with some exceptions for certain agencies and positions

• The Postal Reorganization Act of 1970 granted collective bargaining rights to employees of the United
States Postal Service

• Other federal laws, such as the Fair Labor Standards Act (FLSA) and the Family and Medical Leave
Act (FMLA), also apply to public sector employees and can impact union negotiations

State laws governing public sector unions
• In the absence of comprehensive federal legislation, state laws largely determine the rights and
obligations of public sector unions and employers
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• Some states, such as California and New York, have laws that provide broad collective bargaining
rights to public sector employees

• Other states, particularly those with right-to-work laws, may have more restrictive policies that limit the
power and influence of public sector unions

• State laws may also address specific issues, such as the scope of bargaining, impasse resolution
procedures, and the legality of public sector strikes

Constitutional issues related to public sector unions
• Public sector unions and their activities can raise constitutional questions, particularly related to the
First Amendment and the Equal Protection Clause

• The First Amendment's freedom of association and freedom of speech protections have been invoked
in cases involving union membership, dues, and political activities

• The Equal Protection Clause has been cited in challenges to agency fee arrangements, which require
non-members to pay fees to unions for bargaining-related expenses

Supreme Court decisions on public sector unions
• The Supreme Court has issued several landmark decisions that have shaped the legal landscape for
public sector unions

• In Abood v. Detroit Board of Education (1977), the Court upheld the constitutionality of agency fees,
ruling that non-members could be required to pay fees for collective bargaining and contract
administration expenses

• However, in Janus v. AFSCME (2018), the Court overturned Abood, holding that mandatory agency
fees in the public sector violate the First Amendment by compelling non-members to subsidize union
speech

• Other notable cases include Harris v. Quinn (2014), which limited the application of Abood to
"full-fledged" public employees, and Friedrichs v. California Teachers Association (2016), which
resulted in a 4-4 split decision after the death of Justice Antonin Scalia

Agency fees and fair share agreements
• Agency fees, also known as fair share fees, are payments that non-union members in a bargaining
unit are required to make to the union to cover the costs of collective bargaining and contract
administration

• The rationale behind agency fees is to prevent "free-riding," where non-members benefit from union
representation without contributing to the costs

• In Abood v. Detroit Board of Education (1977), the Supreme Court upheld the constitutionality of
agency fees in the public sector, ruling that they could be required for expenses related to collective
bargaining and contract administration, but not for political or ideological activities

• However, in Janus v. AFSCME (2018), the Court overturned Abood, holding that mandatory agency
fees in the public sector violate the First Amendment by compelling non-members to subsidize union
speech
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Political influence of public sector unions
• Public sector unions can exert significant political influence through their lobbying efforts, campaign
contributions, and endorsements

• Understanding the ways in which public sector unions engage in political activities and the impact they
have on elections and legislation is important for students of Employment Law, as these actions can
shape public policy and labor relations

Lobbying efforts by public sector unions
• Public sector unions often engage in lobbying efforts to promote policies and legislation that benefit
their members and advance their interests

• Unions may lobby at the federal, state, and local levels, depending on the issues and the jurisdiction of
the government entity

• Lobbying activities can include direct communication with legislators, testifying at hearings, and
mobilizing members to contact their representatives

• Public sector unions may also form coalitions with other organizations to increase their lobbying power
and influence

Campaign contributions and endorsements
• Public sector unions can make campaign contributions to candidates and political parties that support
their goals and values

• Unions may also endorse candidates and encourage their members to vote for those candidates in
elections

• Campaign contributions and endorsements can help unions build relationships with elected officials
and gain access to the policymaking process

• However, critics argue that union political spending can give them undue influence over government
decisions and policies

Impact on elections and legislation
• The political activities of public sector unions can have a significant impact on elections and legislation

• Union endorsements and mobilization efforts can help candidates win elections, particularly in races
where union members make up a substantial portion of the electorate

• Elected officials who receive union support may be more likely to champion policies and legislation
that benefit union members and the labor movement

• Public sector unions have played a role in shaping laws and policies related to collective bargaining,
pension benefits, education funding, and other issues that affect their members

Criticism of political influence
• The political influence of public sector unions has been a subject



Fiveable archived study guides Page 249

Unit 9 – Intellectual Property &
Non-Compete Clauses
9.1 Copyright and patent ownership in the workplace
Copyright and patent ownership in the workplace can be complex. Employers often claim rights to works
created by employees, especially if they're part of job duties. However, employees may retain ownership in
certain cases, like independent projects outside work hours.

Understanding the nuances of intellectual property ownership is crucial for both employers and employees.
Factors like employment agreements, job responsibilities, and use of company resources all play a role in
determining who owns copyrights and patents.

Copyrights vs patents
• Copyrights protect original works of authorship, such as literary, musical, and artistic creations, while
patents protect inventions, including processes, machines, and compositions of matter

• Copyright protection is automatic upon creation of the work, whereas patent protection requires filing
an application with the patent office

• Copyrights have a longer duration (life of the author plus 70 years) compared to patents (typically 20
years from the filing date)

Employer ownership of copyrights
• In the context of employment, employers may own the copyrights to works created by their employees
under certain circumstances

• Ownership of copyrights depends on factors such as the nature of the work, the terms of the
employment agreement, and the scope of the employee's job duties

Works made for hire
• Works made for hire are created by employees within the scope of their employment, and the
employer is considered the author and copyright owner

• Examples of works made for hire include software developed by a programmer employed by a tech
company or a marketing brochure designed by an in-house graphic designer

• The work must be created as part of the employee's regular duties and under the direction and control
of the employer

Employment agreements for copyrights
• Employers often include provisions in employment agreements that explicitly state the company's
ownership of copyrights for works created by employees

• These agreements may require employees to assign all copyrights to the employer or acknowledge
that works created during employment are considered works made for hire

• Employees should carefully review and understand the terms of their employment agreements
regarding intellectual property ownership
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Employer's right to use copyrights
• When an employer owns the copyrights to a work created by an employee, they have the exclusive
right to use, reproduce, distribute, and create derivative works based on the original

• Employers can license or assign the copyrights to third parties, such as granting a publisher the right
to print and distribute a book written by an employee

• Employees may need to obtain permission from their employer to use or share works they created
during their employment, even after leaving the company

Employee ownership of copyrights
• In some cases, employees may retain ownership of copyrights for works they create, even if the
creation occurs during their employment

• Factors that determine employee ownership include the nature of the work, the employee's job duties,
and any agreements between the employer and employee

Independent copyrightable work
• Employees may own the copyrights to works they create independently, without using company
resources or time

• Examples include a novel written by an employee outside of work hours or a painting created by an
employee during their personal time

• Independent works must be unrelated to the employee's job duties and created without the use of
company resources or confidential information

Outside the scope of employment
• Works created by employees that fall outside the scope of their employment are generally owned by
the employee

• For example, a software engineer who writes a cookbook in their spare time would likely own the
copyright to the cookbook, as it is unrelated to their job duties

• However, if the employee used company resources or incorporated confidential information into the
work, the employer may have a claim to ownership or the right to use the work

Employer ownership of patents
• Employers may own patents for inventions created by their employees under certain circumstances,
depending on the terms of employment agreements and the nature of the invention

• Patent ownership is determined by factors such as the employee's job duties, the use of company
resources, and any contractual agreements between the employer and employee

Employment agreements for patents
• Many employers include provisions in employment agreements that address the ownership of patents
for inventions created by employees

• These agreements may require employees to assign all patent rights to the employer or to disclose
and assign inventions related to the company's business



Fiveable archived study guides Page 251

• Employees should carefully review and understand the terms of their employment agreements
regarding patent ownership and invention assignment

Shop rights doctrine
• Under the shop rights doctrine, an employer may have a non-exclusive, royalty-free license to use an
invention created by an employee, even if the employee owns the patent

• This doctrine applies when the employee uses company resources, time, or facilities to create the
invention, but the invention is not directly related to their job duties

• The shop rights doctrine balances the interests of the employer and employee by allowing the
employer to use the invention without owing royalties, while the employee retains ownership and can
license or sell the patent to others

Hired to invent exception
• The hired to invent exception applies when an employee is specifically hired to invent or solve a
particular problem

• In such cases, the employer typically owns the patents for any resulting inventions, even if there is no
explicit agreement regarding patent ownership

• Examples include a research scientist hired to develop new pharmaceutical compounds or an
engineer tasked with creating a more efficient manufacturing process

Employee ownership of patents
• Employees may own patents for inventions they create under certain circumstances, such as when
the invention is unrelated to their job duties or created outside the scope of their employment

• Factors that determine employee ownership include the terms of any employment agreements, the
use of company resources, and the nature of the invention

Patent ownership disputes
• Disputes over patent ownership can arise between employers and employees, particularly when the
invention's connection to the employee's job duties is unclear

• In such cases, courts may consider factors such as the employee's job description, the use of
company resources, and any agreements between the parties to determine ownership

• Employees who believe they have a claim to patent ownership should seek legal advice to protect
their rights and navigate potential disputes with their employer

Employee's right to patent
• Employees have the right to file patent applications for inventions they create, subject to any
contractual agreements with their employer

• If an employee creates an invention outside the scope of their employment and without using
company resources, they may be entitled to own the patent

• However, employees should be aware of any disclosure requirements or obligations to assign
inventions outlined in their employment agreements
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Joint ownership of intellectual property
• Joint ownership of intellectual property, such as copyrights and patents, can arise when multiple
parties contribute to the creation of a work or invention

• In the context of employment, joint ownership may occur when both the employer and employee make
significant contributions to the development of the intellectual property

Collaborative works
• Collaborative works, such as software developed by a team of programmers or a research paper
co-authored by multiple scientists, may result in joint ownership of the copyright

• Joint authors share equal rights to use, license, and profit from the work, unless otherwise agreed
upon

• Employers and employees should establish clear guidelines and agreements regarding the ownership
and use of collaborative works to avoid potential conflicts

Contributions to inventions
• When an employee contributes to an invention alongside other employees or the employer, joint
ownership of the patent may arise

• The extent of each party's contribution and the terms of any employment agreements or inventor
contracts will impact the determination of joint ownership

• Employers and employees should document contributions to inventions and establish clear
agreements regarding patent ownership to minimize disputes

Intellectual property policies
• Companies often establish intellectual property (IP) policies to clarify the ownership, use, and
protection of copyrights, patents, and other forms of IP within the organization

• These policies outline the rights and responsibilities of both the employer and employees regarding
the creation, disclosure, and management of intellectual property

Company IP policies
• Company IP policies typically address issues such as ownership of works created by employees,
disclosure requirements for inventions, and the use of company resources for personal projects

• These policies may also outline procedures for protecting trade secrets, handling third-party IP, and
managing IP in collaborations with external partners

• Employers should ensure that their IP policies are clearly communicated to employees and
consistently enforced throughout the organization

Employee IP agreements
• Employee IP agreements are contracts that specifically address the ownership and use of intellectual
property created by employees during their employment

• These agreements may include provisions such as invention assignment clauses, confidentiality
obligations, and non-compete restrictions
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• Employees should carefully review and understand the terms of any IP agreements they are asked to
sign, as these contracts can have significant implications for their rights to use and profit from their
creations

Litigation over IP ownership
• Disputes over the ownership of intellectual property can lead to litigation between employers and
employees or between companies

• These lawsuits often involve claims of copyright infringement, patent infringement, or breach of
contract related to IP agreements

Copyright infringement claims
• Copyright infringement claims may arise when an employee uses or distributes a work owned by their
employer without permission, or when a former employee uses a work they created during their
employment for personal or competitive purposes

• Employers may seek injunctions to stop the infringing activity, damages for any losses suffered, and
attorney's fees

• Employees should be aware of their obligations under copyright law and any agreements with their
employer to avoid potential infringement claims

Patent infringement lawsuits
• Patent infringement lawsuits can occur when an employee or former employee uses or sells an
invention claimed in a patent owned by their employer, or when a company believes its patents are
being infringed upon by a competitor

• These lawsuits often involve complex technical and legal issues, such as determining the scope of the
patent claims and evaluating the validity of the patent

• Employers and employees should take steps to protect their patent rights, such as conducting
thorough prior art searches and maintaining detailed records of the invention process

International IP considerations
• Intellectual property laws and regulations vary by country, creating additional complexity for
companies and employees operating in multiple jurisdictions

• Employers and employees should be aware of the differences in IP laws and take steps to ensure
compliance with local requirements

Foreign copyright laws
• Copyright laws differ between countries, with variations in the duration of protection, the types of
works covered, and the exceptions and limitations to copyright

• For example, the concept of "fair use" in U.S. copyright law may not have an exact equivalent in other
countries, or the length of copyright protection may be shorter or longer than the U.S. term

• Companies should familiarize themselves with the copyright laws of the countries in which they
operate and ensure that their IP policies and practices are compliant
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Foreign patent regulations
• Patent laws and procedures also vary by country, with differences in the requirements for patentability,
the application process, and the enforcement of patent rights

• Some countries may have additional requirements, such as mandatory licensing or working of the
invention, that do not exist in the U.S. patent system

• Employers and employees should work with local patent attorneys or agents to navigate the patent
process in foreign jurisdictions and protect their inventions effectively

9.2 Trade secrets and confidential information
Trade secrets are valuable business information kept secret to maintain a competitive edge. They include
customer lists, manufacturing processes, and business strategies. To qualify for legal protection, trade
secrets must have economic value due to their secrecy and be subject to reasonable measures to maintain
confidentiality.

Misappropriation occurs when trade secrets are acquired, used, or disclosed without consent. This can
happen through improper means like theft or espionage, or by breaching confidentiality agreements.
Companies must take reasonable steps to protect their trade secrets, including physical and electronic
security measures, employee training, and monitoring.

Definition of trade secrets
• Trade secrets are a type of intellectual property that consist of valuable business information not
generally known to the public

• To qualify for legal protection, trade secrets must derive independent economic value from not being
readily ascertainable by others who could obtain economic value from their disclosure or use

• Examples of trade secrets include customer lists, manufacturing processes, formulas, and business
strategies

Requirements for protection
• Information must be kept secret and not generally known within the relevant industry

• Owner must take reasonable measures to maintain secrecy (restricted access, confidentiality
agreements)

• Information must have commercial value because of its secrecy

• Trade secrets do not require registration or formal application process, protection attaches
automatically if requirements are met

Types of confidential information
• Technical information: designs, formulas, source code, algorithms

• Business information: customer lists, pricing strategies, marketing plans

• Financial information: budgets, sales data, profit margins

• Negative know-how: failed experiments, research dead-ends, ineffective processes
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Misappropriation of trade secrets
• Misappropriation occurs when a trade secret is acquired, used, or disclosed without the owner's
consent

• Misappropriation can occur through improper means or breach of confidentiality obligations

• Defendant must have known or had reason to know that the trade secret was acquired by improper
means

Improper means of acquisition
• Theft, bribery, misrepresentation, espionage

• Breach of a duty to maintain secrecy (confidentiality agreements, fiduciary duties)

• Inducing others to breach a duty to maintain secrecy

• Reverse engineering is generally not considered improper means unless prohibited by contract

Breach of confidentiality agreements
• Employees, contractors, and business partners often sign confidentiality or non-disclosure
agreements (NDAs)

• Breach of an NDA can constitute misappropriation of trade secrets

• NDAs typically prohibit unauthorized use or disclosure of confidential information during and after
employment or business relationship

Inevitable disclosure doctrine
• Some courts have adopted the inevitable disclosure doctrine, which allows a former employer to
enjoin a former employee from working for a competitor

• Doctrine applies when the former employee's new job duties will inevitably lead to the use or
disclosure of the former employer's trade secrets

• Controversial doctrine, not universally accepted, requires fact-specific analysis

Confidentiality agreements
• Confidentiality agreements are contracts that prohibit the unauthorized use or disclosure of
confidential information

• Used to protect trade secrets and other sensitive business information

• Can be stand-alone agreements (NDAs) or included as provisions in employment or business
contracts

Non-disclosure agreements (NDAs)
• NDAs are the most common type of confidentiality agreement

• Typically define the scope of confidential information, permitted uses, and obligations of the recipient

• Can be unilateral (one-way) or mutual (two-way)
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• Often used when disclosing information to potential investors, business partners, or employees

Scope and duration
• NDAs should clearly define the information covered and excluded from confidentiality obligations

• Duration of confidentiality obligations can be perpetual or for a specified term (3-5 years common)

• Some jurisdictions limit the enforceability of perpetual confidentiality obligations

• NDAs should have exceptions for information that becomes public through no fault of the recipient

Enforceability considerations
• NDAs must be supported by consideration (value exchanged)

• Overly broad or unreasonable NDAs may be unenforceable as restraints of trade

• Courts may modify or "blue pencil" overly broad NDAs to make them enforceable

• Choice of law and forum selection clauses can impact enforceability

Protecting trade secrets
• Companies must take reasonable measures to protect trade secrets

• Failure to take reasonable measures can result in loss of trade secret protection

• Reasonable measures depend on the nature of the information and the industry

Reasonable security measures
• Physical security: restricted access areas, locked cabinets, security cameras

• Electronic security: passwords, encryption, firewalls, access controls

• Document controls: confidential markings, shredding, secure disposal

• Security policies and procedures

Employee training and policies
• Employees should receive training on identifying and protecting trade secrets

• Policies should address confidentiality obligations, acceptable use of company information, and
reporting suspected misappropriation

• Confidentiality agreements should be used for employees with access to trade secrets

• Exit interviews should remind departing employees of ongoing confidentiality obligations

Monitoring and auditing
• Regular audits can identify vulnerabilities and improve security measures

• Monitoring employee activity can detect and prevent misappropriation

• Data loss prevention (DLP) tools can monitor and restrict the transfer of sensitive information

• Audits should be documented and recommendations implemented
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Remedies for misappropriation
• Trade secret owners can seek civil remedies for misappropriation under state and federal law

• Remedies include injunctive relief, damages, and attorney's fees

• Criminal penalties may also apply under federal Economic Espionage Act and some state laws

Injunctive relief
• Temporary restraining orders (TROs) and preliminary injunctions can prevent further use or disclosure
of trade secrets pending trial

• Permanent injunctions can prohibit future use or disclosure after trial

• Injunctions may require the return or destruction of misappropriated materials

• Courts balance the equities and consider the public interest when granting injunctive relief

Damages: actual vs punitive
• Actual damages can include the trade secret owner's losses or the misappropriator's unjust
enrichment

• Reasonable royalty may be awarded if actual losses or unjust enrichment cannot be proven

• Punitive damages may be awarded for willful and malicious misappropriation (up to 2x actual
damages)

• Some states require a showing of actual harm for punitive damages

Attorney's fees and costs
• Many states allow the prevailing party to recover attorney's fees and costs for bad faith or willful and
malicious misappropriation

• DTSA allows attorney's fees if the misappropriation is willful and malicious or if a claim of
misappropriation is made in bad faith

• Attorney's fees can be a significant deterrent and incentivize early settlement

Trade secrets vs patents
• Trade secrets and patents are two different forms of intellectual property protection

• Choice between trade secret and patent protection depends on the nature of the invention and
business strategy

• Some inventions may be eligible for both trade secret and patent protection

Differences in protection
• Patents require public disclosure of the invention in exchange for a limited monopoly (20 years from
filing)

• Trade secrets require secrecy and can potentially last indefinitely

• Patents protect against independent invention and reverse engineering
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• Trade secrets do not protect against independent development or reverse engineering

Advantages and disadvantages
• Trade secrets: no registration costs, potentially unlimited duration, no public disclosure

• Trade secrets: risk of independent development or reverse engineering, difficult to enforce

• Patents: strong exclusivity rights, protection against independent invention

• Patents: limited term, high costs, public disclosure, may be designed around

Employee mobility considerations
• Tension between employer interests in protecting trade secrets and employee interests in job mobility

• Restrictive covenants (non-competes, non-solicitation agreements) can limit employee mobility

• Doctrine of inevitable disclosure can restrict employee mobility even without a non-compete

Balancing employer and employee interests
• Courts balance the legitimate business interests of the employer with the employee's right to work and
earn a living

• Employers must show that restrictions are reasonable in scope, geography, and duration

• Overly broad restrictions on employee mobility may be unenforceable as restraints of trade

• Some states (California) prohibit non-competes altogether or have strict limitations

Non-compete agreements
• Non-compete agreements prohibit employees from working for competitors for a specified period after
employment ends

• Typically limited to a specific geographic area and scope of activity

• Must be supported by consideration (at-will employment may be sufficient in some states)

• Enforceable if reasonable in scope, geography, and duration

Inevitable disclosure and employee mobility
• Some states reject the inevitable disclosure doctrine as a de facto non-compete

• Other states apply the doctrine narrowly and require a showing of bad faith or actual threat of
misappropriation

• Doctrine is controversial and can have a chilling effect on employee mobility

• Courts may fashion injunctions to allow employees to work for competitors with restrictions to protect
trade secrets

International trade secret protection
• Trade secret protection varies by country and can be challenging in a global economy

• International agreements (TRIPS, USMCA) provide minimum standards for trade secret protection
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• Choice of law and forum selection clauses can be important in international trade secret disputes

Differences in laws across jurisdictions
• Definition of trade secrets and requirements for protection vary

• Remedies and enforcement procedures differ (civil vs criminal, injunctive relief, damages)

• Some countries have specific trade secret laws (US, China, Japan) while others rely on general unfair
competition or tort law

• Lack of harmonization can create challenges for global businesses

Trade secret protection under TRIPS
• TRIPS (Agreement on Trade-Related Aspects of Intellectual Property Rights) is an international
agreement that sets minimum standards for intellectual property protection

• Article 39 requires WTO members to protect undisclosed information (trade secrets) against
unauthorized use or disclosure

• TRIPS does not require a specific form of protection (civil, criminal, or administrative)

• Enforcement and remedies are left to individual countries

Enforcement challenges in global economy
• Cross-border trade secret misappropriation is increasingly common

• Differences in substantive law and procedural rules can make enforcement difficult

• Obtaining evidence and enforcing judgments across borders can be challenging

• International arbitration may be a preferred forum for cross-border disputes

• Proactive measures (employee training, security controls) are important for global businesses

9.3 Non-compete and non-solicitation agreements
Non-compete and non-solicitation agreements are crucial tools employers use to protect their business
interests. These contracts limit an employee's ability to work for competitors or solicit clients after leaving a
company.

Courts carefully scrutinize these agreements to ensure they're reasonable in scope and duration.
Employers must balance protecting their interests with allowing fair competition and employee mobility.
Recent trends show increased scrutiny of overly broad restrictions.

Types of restrictive covenants
• Restrictive covenants are contractual provisions that limit an employee's ability to compete with their
employer during or after their employment

• These agreements are designed to protect the employer's legitimate business interests, such as
confidential information, customer relationships, and investment in employee training

• The three main types of restrictive covenants are non-compete agreements, non-solicitation
agreements, and non-disclosure agreements
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Non-compete agreements
• Prohibit employees from working for a competitor or starting a competing business within a specified
geographic area and time period after leaving their current employer

• Employers use non-compete agreements to prevent former employees from using knowledge and
skills gained during their employment to benefit a competitor

• Examples:

• A salesperson is prohibited from working for a competing company within a 50-mile radius for one
year after leaving their current employer

• A software developer is barred from starting a competing software company for two years after
termination of employment

Non-solicitation agreements
• Prevent employees from soliciting their former employer's customers or clients for a specified period
after leaving the company

• These agreements also often prohibit former employees from recruiting or hiring their former
colleagues

• Examples:

• A financial advisor is prohibited from contacting or providing services to their former employer's clients
for 18 months after leaving the firm

• A recruiting manager is barred from hiring any of their former employer's staff for one year after
termination

Non-disclosure agreements
• Prohibit employees from disclosing confidential information, such as trade secrets, customer lists, and
proprietary business practices, to third parties during and after their employment

• These agreements help maintain the confidentiality of sensitive information that provides a
competitive advantage to the employer

• Examples:

• An engineer is prohibited from disclosing technical specifications and designs of their former
employer's products to a new employer

• A marketing manager is barred from sharing their former company's marketing strategies and
customer data with a competitor

Legitimate business interests
• For a restrictive covenant to be enforceable, the employer must demonstrate that the agreement
serves to protect a legitimate business interest

• Courts generally recognize three main categories of legitimate business interests: protection of trade
secrets, preservation of customer relationships, and investment in employee training
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• The employer bears the burden of proving that the restrictive covenant is necessary to safeguard
these interests

Protection of trade secrets
• Trade secrets are valuable, confidential information that provides a company with a competitive
advantage, such as formulas, manufacturing processes, and business strategies

• Employers have a legitimate interest in preventing former employees from disclosing trade secrets to
competitors or using them to start a competing business

• Example: A pharmaceutical company requires employees to sign non-disclosure agreements to
protect the confidentiality of its drug formulas and research data

Preservation of customer relationships
• Employers often invest significant time and resources in developing and maintaining customer
relationships

• Restrictive covenants can help prevent former employees from exploiting these relationships for the
benefit of a competitor

• Example: A sales representative is prohibited from soliciting their former employer's customers for a
specified period after leaving the company to protect the employer's investment in building those
customer relationships

Investment in employee training
• Employers may provide extensive training and professional development opportunities to their
employees, which can be costly and time-consuming

• Restrictive covenants can help protect an employer's investment in employee training by preventing
former employees from using those skills and knowledge to benefit a competitor

• Example: A consulting firm requires employees to sign non-compete agreements to protect its
investment in providing specialized training and certifications to its consultants

Reasonableness of restrictions
• For a restrictive covenant to be enforceable, the scope and duration of the restrictions must be
reasonable and not unduly burdensome on the employee

• Courts consider three main factors when assessing the reasonableness of a restrictive covenant:
geographic scope, duration of restrictions, and scope of prohibited activities

• If a restrictive covenant is found to be unreasonable, courts may either refuse to enforce the
agreement or modify its terms to make it reasonable

Geographic scope
• The geographic scope of a restrictive covenant must be limited to the area where the employer
operates or where the employee provided services

• Overly broad geographic restrictions, such as worldwide or nationwide prohibitions, are more likely to
be found unreasonable
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• Example: A court may find a non-compete agreement that prohibits an employee from working for a
competitor anywhere in the United States to be unreasonable if the employer only operates in a few
states

Duration of restrictions
• The duration of a restrictive covenant must be limited to the time necessary to protect the employer's
legitimate business interests

• Overly long durations, such as lifetime bans or restrictions lasting several years, are more likely to be
found unreasonable

• Example: A court may find a non-solicitation agreement that prohibits a former employee from
contacting the employer's clients for five years after termination to be unreasonable and modify the
duration to one year

Scope of prohibited activities
• The scope of activities prohibited by a restrictive covenant must be narrowly tailored to protect the
employer's legitimate business interests

• Overly broad restrictions, such as prohibiting an employee from working in any capacity for a
competitor, are more likely to be found unreasonable

• Example: A court may find a non-compete agreement that prohibits a software developer from working
in any role for a competing software company to be unreasonable and modify the restriction to only
prohibit work on competing products

Consideration for agreements
• For a restrictive covenant to be enforceable, the employee must receive something of value, known as
consideration, in exchange for agreeing to the restrictions

• Consideration can take the form of initial employment, continued employment, or additional benefits
for existing employees

• The adequacy of consideration is often a point of contention in disputes over the enforceability of
restrictive covenants

Initial employment as consideration
• In many states, an offer of employment is sufficient consideration for a restrictive covenant signed at
the beginning of the employment relationship

• Courts reason that the employee is receiving the benefit of a job opportunity in exchange for agreeing
to the restrictions

• Example: A new hire signs a non-compete agreement as a condition of accepting a job offer, and the
job itself serves as consideration for the agreement

Additional benefits for existing employees
• For existing employees, continued employment alone may not be sufficient consideration for a new
restrictive covenant
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• Employers may need to provide additional benefits, such as a promotion, raise, or bonus, to support
the enforceability of the agreement

• Example: An employer offers a long-term employee a significant salary increase in exchange for
signing a non-solicitation agreement, and the raise serves as consideration for the agreement

Enforceability of agreements
• The enforceability of restrictive covenants varies by state, with some states having more stringent
requirements or limitations than others

• Courts may use different approaches, such as the blue pencil doctrine or reformation, to address
overly broad or unreasonable provisions in restrictive covenants

• Employers must be aware of state-specific enforceability standards when drafting and seeking to
enforce restrictive covenants

Blue pencil doctrine
• Under the blue pencil doctrine, courts may strike out overly broad or unreasonable provisions in a
restrictive covenant while leaving the remainder of the agreement intact

• This approach allows courts to enforce the reasonable portions of the agreement without invalidating
the entire covenant

• Example: A court may use the blue pencil doctrine to strike out an overly broad geographic restriction
in a non-compete agreement while enforcing the remaining provisions

Reformation of overly broad provisions
• Some courts may reform or rewrite overly broad or unreasonable provisions in a restrictive covenant
to make them enforceable

• This approach involves modifying the terms of the agreement to be reasonable rather than simply
striking out the offending provisions

• Example: A court may reform an overly long duration in a non-solicitation agreement from five years to
one year to make the agreement enforceable

State-specific enforceability standards
• Some states have enacted laws that limit the enforceability of restrictive covenants or impose specific
requirements for their validity

• For example, California generally prohibits non-compete agreements, while other states may require
additional consideration or have specific limitations on the duration or scope of restrictions

• Example: An employer seeking to enforce a non-compete agreement in California may face significant
challenges due to the state's strict limitations on the enforceability of such agreements

Consequences of breach
• When an employee violates a restrictive covenant, the employer may seek various remedies to protect
its interests and enforce the agreement

• Common remedies for breach of a restrictive covenant include injunctive relief, liquidated damages
provisions, and recovery of attorney's fees
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• The availability and scope of remedies may depend on the specific terms of the agreement and
applicable state laws

Injunctive relief
• Injunctive relief is a court order that prohibits the employee from engaging in the prohibited conduct or
requires them to take specific actions to comply with the agreement

• Employers often seek injunctive relief to prevent further harm to their business interests, such as the
disclosure of trade secrets or the solicitation of customers

• Example: An employer may seek an injunction to prohibit a former employee from working for a
competitor in violation of a non-compete agreement

Liquidated damages provisions
• Liquidated damages provisions specify a predetermined amount of money that the employee must
pay to the employer in the event of a breach

• These provisions can help employers recover damages without having to prove actual harm, but they
must be reasonable and not function as a penalty

• Example: A non-solicitation agreement may include a liquidated damages clause requiring the
employee to pay $10,000 to the employer for each client solicited in violation of the agreement

Recovery of attorney's fees
• Some restrictive covenants include provisions that require the breaching employee to pay the
employer's attorney's fees incurred in enforcing the agreement

• These provisions can help deter violations and ensure that employers can afford to enforce their rights
under the agreement

• Example: A non-disclosure agreement may state that the employee is responsible for paying the
employer's attorney's fees if the employer prevails in a legal action to enforce the agreement

Defenses to enforcement
• Employees may raise various defenses when an employer seeks to enforce a restrictive covenant

• Common defenses include undue hardship on the employee, lack of legitimate business interest, and
unconscionability of terms

• The success of these defenses depends on the specific facts of the case and the applicable state laws

Undue hardship on employee
• Employees may argue that enforcing the restrictive covenant would cause them undue hardship, such
as difficulty finding new employment or providing for their family

• Courts may consider factors such as the employee's age, education, skills, and financial
circumstances when evaluating this defense

• Example: An employee may argue that enforcing a non-compete agreement would cause undue
hardship because it would effectively prevent them from working in their chosen profession for an
extended period
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Lack of legitimate business interest
• Employees may challenge the enforceability of a restrictive covenant by arguing that the employer
lacks a legitimate business interest justifying the restrictions

• This defense requires the employee to show that the agreement is not necessary to protect the
employer's trade secrets, customer relationships, or investment in training

• Example: An employee may argue that a non-solicitation agreement is unenforceable because the
employer's customers are readily ascertainable from public sources and not protected as a legitimate
business interest

Unconscionability of terms
• Employees may argue that the terms of the restrictive covenant are unconscionable, meaning they are
so unfair or one-sided that they shock the conscience

• Factors that may support an unconscionability defense include a significant disparity in bargaining
power, lack of meaningful choice, or terms that are grossly favorable to the employer

• Example: An employee may argue that a non-compete agreement with a ten-year duration and
worldwide geographic scope is unconscionable because it effectively prevents them from working in
their field for an unreasonable period

Drafting enforceable agreements
• To increase the likelihood that a restrictive covenant will be enforced, employers must carefully draft
the agreement to comply with legal requirements and best practices

• Key considerations in drafting enforceable agreements include clarity of language, tailoring to specific
needs, and compliance with state laws

• Employers should work with experienced legal counsel to ensure their restrictive covenants are
properly drafted and enforceable

Clarity of language
• Restrictive covenants should be written in clear, unambiguous language that is easily understandable
by the employee

• Vague or overly broad language can lead to challenges to the enforceability of the agreement or
disputes over its interpretation

• Example: Instead of prohibiting an employee from working for "any competitor," a non-compete
agreement should specifically define the prohibited competitors or industries

Tailoring to specific needs
• Restrictive covenants should be tailored to the specific needs and circumstances of the employer and
employee

• One-size-fits-all agreements are more likely to be found unreasonable or unenforceable because they
may not be necessary to protect the employer's legitimate interests

• Example: A non-solicitation agreement for a salesperson should focus on prohibiting the solicitation of
the employer's customers, rather than including a broad prohibition on soliciting any potential
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customers

Compliance with state laws
• Employers must ensure that their restrictive covenants comply with the specific laws and regulations
of the states where they operate

• This may involve including state-specific language, adhering to limitations on the scope or duration of
restrictions, or providing additional consideration as required by state law

• Example: An employer drafting a non-compete agreement for employees in multiple states should
ensure that the agreement complies with the specific requirements of each state, such as providing
garden leave pay in Massachusetts or adhering to the 18-month maximum duration in Oregon

Recent trends and developments
• The legal landscape surrounding restrictive covenants is constantly evolving, with courts and
legislatures responding to changing business practices and public policy concerns

• Recent trends and developments include increased scrutiny by courts, legislative efforts to limit
enforceability, and the impact of remote work on restrictions

• Employers must stay informed about these changes and adapt their practices accordingly to ensure
the enforceability of their restrictive covenants

Increased scrutiny by courts
• In recent years, courts have shown a greater willingness to scrutinize restrictive covenants and
invalidate agreements that are overly broad or unreasonable

• This trend reflects a growing concern about the potential negative impact of restrictive covenants on
employee mobility and competition

• Example: In 2021, the Illinois Supreme Court invalidated a non-compete agreement that prohibited an
employee from working for any competitor worldwide, finding the geographic scope unreasonable

Legislative efforts to limit enforceability
• Some states have enacted or proposed legislation to limit the enforceability of restrictive covenants,
particularly for low-wage or entry-level employees

• These efforts aim to protect workers from unfair restrictions on their ability to find new employment or
advance their careers

• Example: In 2020, Washington D.C. passed the Ban on Non-Compete Agreements Amendment Act,
which prohibits the use of non-compete agreements for employees earning less than $150,000 per year

Impact of remote work on restrictions
• The rise of remote work, accelerated by the COVID-19 pandemic, has created new challenges for the
enforcement of restrictive covenants

• With employees increasingly working from home or other remote locations, traditional geographic
restrictions may be less relevant or effective

• Example: An employer seeking to enforce a non-compete agreement with a 50-mile radius restriction
may face challenges if the employee can perform their work remotely from anywhere in the country
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9.4 Intellectual property disputes and litigation
Intellectual property disputes in employment can be complex and contentious. Employers and employees
must navigate issues of ownership, protection, and use of various forms of IP, including trade secrets,
copyrights, patents, and trademarks.

Clear agreements, policies, and preventive measures are crucial for avoiding disputes. When conflicts
arise, litigation strategies and alternative dispute resolution methods can help resolve issues while
balancing the interests of both parties.

Intellectual property ownership
• Intellectual property (IP) refers to creations of the mind, such as inventions, literary and artistic works,
designs, symbols, names, and images used in commerce

• IP ownership is a critical issue in employment law, as disputes can arise between employers and
employees over who owns the rights to IP created during the course of employment

• Clear agreements and policies regarding IP ownership can help prevent disputes and protect the
interests of both employers and employees

IP agreements for employees
• Employers often require employees to sign various agreements related to IP to protect the company's
proprietary information and competitive advantage

• These agreements can include non-disclosure agreements (NDAs), non-compete clauses, and
work-for-hire provisions

• It is essential for employees to carefully review and understand the terms of these agreements before
signing them

Non-disclosure agreements (NDAs)
• NDAs are contracts that prohibit employees from disclosing confidential information about the
company to unauthorized parties

• Confidential information can include trade secrets, client lists, marketing strategies, and financial data

• NDAs typically remain in effect even after the employee leaves the company

• Violating an NDA can result in legal action, including injunctions and monetary damages

Non-compete clauses
• Non-compete clauses restrict employees from working for a competitor or starting a competing
business for a specified period after leaving the company

• These clauses are designed to protect the company's business interests and prevent employees from
using knowledge gained during their employment to benefit a competitor

• The enforceability of non-compete clauses varies by jurisdiction, with some states limiting their scope
or duration

• Employers must demonstrate that the non-compete clause is reasonable and necessary to protect
legitimate business interests
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Work for hire provisions
• Work-for-hire provisions stipulate that any IP created by an employee during the course of their
employment belongs to the employer

• This can include inventions, designs, software code, and creative works

• Work-for-hire provisions are often included in employment contracts or employee handbooks

• Employees should be aware that, under these provisions, they may not have ownership rights to IP
they create while working for the company

Trade secrets protection
• Trade secrets are a form of IP that includes confidential business information that provides a
competitive advantage

• Examples of trade secrets include formulas, manufacturing processes, customer lists, and marketing
strategies

• Employers must take reasonable steps to maintain the secrecy of trade secrets to be eligible for legal
protection

Defining trade secrets
• To qualify as a trade secret, information must derive independent economic value from not being
generally known or readily ascertainable

• Trade secrets must also be subject to reasonable efforts to maintain their secrecy

• The Uniform Trade Secrets Act (UTSA) provides a legal framework for trade secret protection in most
states

Reasonable efforts to maintain secrecy
• Employers must demonstrate that they have taken reasonable measures to protect the confidentiality
of trade secrets

• Reasonable efforts can include requiring employees to sign NDAs, restricting access to sensitive
information, and implementing security protocols

• Failure to take reasonable steps to maintain secrecy can result in the loss of trade secret protection

Misappropriation of trade secrets
• Misappropriation occurs when an individual acquires, discloses, or uses trade secrets without the
owner's consent

• This can include employees who disclose trade secrets to competitors or use them to start their own
businesses

• Employers can seek injunctive relief and damages for misappropriation of trade secrets under the
UTSA and the federal Defend Trade Secrets Act (DTSA)

Copyright infringement in employment
• Copyright protects original works of authorship, such as literary works, music, art, and software code
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• Employers and employees should be aware of copyright issues that can arise in the workplace, such
as ownership of employee-created works and fair use of copyrighted materials

Scope of copyright protection
• Copyright protection attaches automatically when an original work is fixed in a tangible medium of
expression

• Copyright owners have exclusive rights to reproduce, distribute, display, and create derivative works
based on their copyrighted material

• Copyright protection lasts for the life of the author plus 70 years, or 95 years from publication for works
made for hire

Fair use doctrine
• Fair use is a legal doctrine that allows limited use of copyrighted material without the owner's
permission for purposes such as criticism, commentary, news reporting, teaching, scholarship, or
research

• Four factors are considered in determining whether a use is fair: purpose and character of the use,
nature of the copyrighted work, amount and substantiality of the portion used, and effect on the
potential market for the copyrighted work

• Employers and employees should be cautious when relying on fair use, as it is a case-by-case
determination

Employee-created works
• Copyrights in works created by employees within the scope of their employment generally belong to
the employer under the work-for-hire doctrine

• However, if an employee creates a work outside the scope of their employment using their own
resources, they may retain the copyright

• Employers should have clear policies and agreements in place regarding ownership of
employee-created works to avoid disputes

Patent disputes in employment context
• Patents protect new, useful, and non-obvious inventions and grant the owner exclusive rights to make,
use, and sell the invention for a limited period

• Patent disputes can arise in the employment context when there are questions about ownership of
employee inventions or the use of patented technology in the workplace

Patent ownership rights
• Generally, an inventor owns the rights to their invention, even if it was created during the course of
employment

• However, employers can acquire ownership rights through assignment agreements or if the invention
was created using company resources and within the scope of employment

• Employers should have clear policies and agreements in place regarding the assignment of patent
rights
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Employee inventions
• Employees who create inventions related to their job duties or using company resources may be
required to assign the patent rights to their employer

• Some states have laws that limit an employer's ability to require assignment of employee inventions
created outside the scope of employment

• Employers should provide fair compensation to employees for assigning patent rights to encourage
innovation and maintain positive employee relations

Shop rights doctrine
• The shop rights doctrine allows an employer to use an employee's invention without paying royalties if
the invention was created using the employer's resources and during work hours

• However, the employer does not own the patent rights and cannot prevent the employee from
licensing the invention to others

• Employers should be aware of the limitations of shop rights and consider negotiating a full assignment
of patent rights when appropriate

Trademark issues in employment
• Trademarks are words, symbols, or designs that identify the source of goods or services and
distinguish them from those of competitors

• Trademark disputes can arise in the employment context when there are questions about ownership
of trademarks or the use of trademarks by employees after they leave the company

Trademark ownership
• Trademark ownership generally belongs to the party that first uses the mark in commerce, which can
be either the employer or the employee

• Employers should have clear policies and agreements in place regarding the ownership of trademarks
developed by employees during the course of their employment

• If an employee creates a trademark on their own time and without using company resources, they
may retain ownership rights

Likelihood of confusion
• Trademark infringement occurs when there is a likelihood of confusion among consumers about the
source of goods or services

• In the employment context, this can happen if an employee uses a trademark that is similar to their
employer's mark in a way that suggests an affiliation or endorsement

• Employers should monitor the use of their trademarks by employees and take action to prevent
infringement

Employee's post-employment use of trademarks
• After leaving a company, employees may be restricted in their use of trademarks associated with their
former employer
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• Non-compete agreements or other contractual provisions may prohibit employees from using
trademarks in a way that competes with their former employer

• Employers should have clear policies and agreements in place regarding the use of trademarks by
former employees to protect their brand and goodwill

Litigation strategies for IP disputes
• When IP disputes arise in the employment context, employers may need to take legal action to protect
their rights

• Litigation strategies can include sending cease and desist letters, seeking injunctive relief, and
pursuing damages and other remedies

Cease and desist letters
• A cease and desist letter is a formal demand that an individual or entity stop engaging in infringing or
unlawful activity

• In the context of IP disputes, a cease and desist letter may demand that an employee stop using or
disclosing the employer's trade secrets, copyrighted material, or trademarks

• Cease and desist letters can be an effective way to resolve disputes without costly litigation, but they
should be drafted carefully to avoid legal risks

Injunctive relief
• Injunctive relief is a court order that requires a party to take or refrain from taking specific actions

• In IP disputes, employers may seek injunctions to prevent employees from using or disclosing trade
secrets, infringing copyrights, or using trademarks in an unauthorized manner

• To obtain an injunction, employers must demonstrate a likelihood of success on the merits, irreparable
harm, balance of hardships favoring the employer, and public interest

Damages and remedies
• Employers may be entitled to various damages and remedies in IP disputes, depending on the type of
IP involved and the nature of the infringement

• For trade secret misappropriation, remedies can include injunctive relief, compensatory damages,
exemplary damages, and attorney's fees

• For copyright infringement, remedies can include injunctive relief, actual damages, statutory damages,
and attorney's fees

• For trademark infringement, remedies can include injunctive relief, compensatory damages,
disgorgement of profits, and attorney's fees

Alternative dispute resolution for IP
• Alternative dispute resolution (ADR) methods, such as mediation and arbitration, can be effective
ways to resolve IP disputes in the employment context without the time and expense of litigation

• ADR can provide a more flexible, confidential, and collaborative approach to resolving disputes
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Mediation
• Mediation is a voluntary process in which a neutral third party facilitates communication and
negotiation between the parties to reach a mutually acceptable resolution

• In IP disputes, a mediator can help employers and employees identify their interests, explore options,
and reach a settlement agreement

• Mediation can be faster, less expensive, and less adversarial than litigation, but the outcome is not
binding unless the parties agree

Arbitration
• Arbitration is a process in which a neutral third party hears evidence and arguments from the parties
and renders a binding decision

• Arbitration can be mandatory or voluntary, depending on the terms of the employment agreement or
other contracts

• Arbitration can be faster and more confidential than litigation, but the outcome is generally final and
binding with limited grounds for appeal

Settlement negotiations
• Settlement negotiations involve direct discussions between the parties or their representatives to
reach a mutually acceptable resolution of the dispute

• In IP disputes, settlement negotiations can involve the exchange of information, the identification of
interests and priorities, and the development of creative solutions

• Successful settlement negotiations can result in a written agreement that resolves the dispute and
avoids the need for litigation or other formal proceedings

Preventive measures for IP protection
• Employers can take various preventive measures to protect their IP and minimize the risk of disputes
with employees

• These measures can include employee training, regular IP audits, and the development of robust
policies and procedures

Employee training on IP
• Employers should provide regular training to employees on IP issues, including the types of IP,
ownership rights, and the importance of protecting confidential information

• Training can cover topics such as proper handling of trade secrets, copyright and trademark use, and
invention assignment obligations

• Effective training can help employees understand their responsibilities and reduce the risk of
inadvertent IP infringement or misappropriation

Regular IP audits
• Regular IP audits can help employers identify and inventory their IP assets, assess the strengths and
weaknesses of their IP protection strategies, and identify potential risks and opportunities
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• IP audits can include reviews of employment agreements, IP policies, security measures, and
employee compliance with IP obligations

• Regular audits can help employers stay proactive in protecting their IP and adapt to changes in the
legal and business landscape

Robust IP policies and procedures
• Employers should develop and implement robust policies and procedures for protecting their IP,
including trade secrets, copyrights, patents, and trademarks

• Policies and procedures can cover topics such as confidentiality obligations, invention assignment,
use of company resources, and post-employment restrictions

• Well-drafted policies and procedures can provide clear guidance to employees, demonstrate the
company's commitment to IP protection, and support legal claims in the event of a dispute

• Policies and procedures should be regularly reviewed and updated to ensure they remain effective
and compliant with applicable laws and regulations

9.5 Employee inventions and works made for hire
Employee inventions and works made for hire are crucial aspects of employment law. They determine who
owns the intellectual property created during employment, balancing the interests of employers and
employees. Understanding these concepts is essential for protecting rights and avoiding disputes in the
workplace.

Ownership of employee inventions depends on factors like scope of employment and use of company
resources. Works made for hire doctrine governs copyright ownership for employee-created works. Both
areas involve complex legal principles that shape the rights and obligations of employers and employees
regarding intellectual property.

Ownership of employee inventions
• In the context of employment law, ownership of inventions created by employees is a key issue that
arises between employers and employees

• Determining who owns the rights to an employee's invention depends on various factors, such as the
scope of employment, use of company resources, and the nature of the invention

• Understanding the legal principles governing ownership of employee inventions is crucial for both
employers and employees to protect their respective interests

Inventions made within scope of employment
• Generally, inventions made by an employee within the scope of their employment are owned by the
employer

• Scope of employment refers to the duties and responsibilities assigned to the employee as part of
their job

• If an employee creates an invention while performing their job duties or during work hours, the
employer typically has ownership rights over the invention

• For example, if a software engineer develops a new algorithm as part of their assigned project, the
employer would likely own the rights to that invention
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Inventions made using company resources
• Inventions made by employees using company resources, such as equipment, facilities, or funding,
are often considered the property of the employer

• The use of company resources in the creation of an invention establishes a connection between the
invention and the employee's work for the company

• Even if the invention is not directly related to the employee's job duties, the use of company resources
may give the employer a claim to ownership

• For instance, if an employee uses the company's laboratory equipment to develop a new chemical
compound outside of their regular work hours, the employer may still assert ownership rights

Inventions related to employee's work
• Inventions that are related to the employee's work or the employer's business are more likely to be
owned by the employer

• If an employee creates an invention that falls within the same field or industry as their employer's
business, it may be considered related to their work

• This is particularly true if the invention builds upon or improves the employer's existing products,
services, or processes

• For example, if a mechanical engineer employed by a car manufacturer invents a new type of
fuel-efficient engine, the invention would likely be considered related to their work and owned by the
employer

Employee invention assignment agreements
• Employee invention assignment agreements are contracts that govern the ownership of inventions
created by employees during the course of their employment

• These agreements are commonly used by employers to ensure that they retain ownership rights over
inventions made by their employees

• Invention assignment agreements can be entered into either before or after an invention is created,
with different implications for enforceability

Pre-invention assignment agreements
• Pre-invention assignment agreements are contracts signed by employees before they begin working
for a company or before an invention is created

• These agreements typically require employees to assign ownership rights of any future inventions
they create during their employment to the employer

• Pre-invention assignment agreements are commonly included as part of an employment contract or
as a separate document signed at the start of employment

• The enforceability of pre-invention assignment agreements may depend on factors such as the scope
of the agreement, consideration provided to the employee, and state laws
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Post-invention assignment agreements
• Post-invention assignment agreements are contracts signed by employees after an invention has
already been created

• These agreements transfer ownership rights of a specific invention from the employee to the employer

• Post-invention assignment agreements are often used when an invention is created outside the scope
of an employee's regular duties or when there is no pre-existing invention assignment agreement in
place

• The enforceability of post-invention assignment agreements may be subject to scrutiny, particularly if
the employee did not receive adequate consideration for assigning their rights

Enforceability of assignment agreements
• The enforceability of employee invention assignment agreements can vary depending on state laws
and specific circumstances

• Some states have laws that limit the scope of invention assignment agreements or require employers
to provide additional consideration to employees for assigning their rights

• Courts may also consider factors such as the reasonableness of the agreement, the employee's
bargaining power, and whether the agreement is overly broad or restrictive

• Employers should carefully draft invention assignment agreements to ensure they are enforceable
and comply with applicable laws, while employees should review and understand the terms of such
agreements before signing

Works made for hire doctrine
• The works made for hire doctrine is a principle in copyright law that determines ownership of
copyrightable works created by employees or commissioned parties

• Under this doctrine, the employer or commissioning party is considered the author and owner of the
work, rather than the individual who actually created it

• The works made for hire doctrine applies to two categories of works: those created by employees
within the scope of their employment and those specially commissioned and agreed to be works made
for hire

Ownership of copyrightable works
• When a work qualifies as a work made for hire, the employer or commissioning party owns all rights to
the work, including the copyright

• This means that the employer has the exclusive right to reproduce, distribute, display, perform, and
create derivative works based on the original work

• The individual creator of the work, whether an employee or independent contractor, does not retain
any ownership rights in the work

• For example, if a graphic designer creates a logo for a company as part of their job duties, the
company would own the copyright to the logo as a work made for hire
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Employee-created works vs independent contractors
• The works made for hire doctrine applies differently to works created by employees and those created
by independent contractors

• Works created by employees within the scope of their employment automatically qualify as works
made for hire, and the employer owns the copyright

• Works created by independent contractors only qualify as works made for hire if they fall into certain
categories (such as a contribution to a collective work or a part of a motion picture) and there is a
written agreement specifying that the work is a work made for hire

• If an independent contractor's work does not meet these requirements, the contractor retains the
copyright unless there is an express written agreement transferring ownership to the commissioning
party

Scope of employment for works made for hire
• For a work created by an employee to qualify as a work made for hire, it must be created within the
scope of their employment

• Factors considered in determining whether a work falls within the scope of employment include:

• Whether the work is the kind the employee is employed to perform

• Whether the work occurs substantially within authorized work hours and space

• Whether the work is actuated, at least in part, by a purpose to serve the employer

• If an employee creates a work outside the scope of their employment, such as a personal project
unrelated to their job duties, the work may not qualify as a work made for hire, and the employee may
retain ownership rights

Employer vs employee rights
• The ownership of employee inventions and works often involves a balance between the rights of the
employer and the rights of the employee

• Employers have an interest in protecting their intellectual property and ensuring that they benefit from
the creative output of their employees

• Employees, on the other hand, may seek to retain some control over their inventions and works,
particularly if they believe they are entitled to additional compensation or recognition

Employee's right to royalties or compensation
• In some cases, employees may be entitled to royalties or additional compensation for inventions or
works they create during their employment

• This can occur when there is an agreement in place that provides for such compensation or when the
employee's invention or work generates significant value for the employer

• However, the right to royalties or compensation is not automatic and often depends on the specific
terms of the employment agreement or applicable laws

• Employees should carefully review their employment contracts and any invention assignment
agreements to understand their rights and potential entitlements
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Employer's right to patent or copyright
• Employers generally have the right to seek patent protection for inventions created by their employees
within the scope of their employment

• Similarly, employers own the copyright for works made for hire created by their employees

• By securing patent or copyright protection, employers can prevent others from using, making, or
selling the invention or work without permission

• Employers may also have the right to license or assign the rights to the invention or work to third
parties

• However, employers must follow proper procedures and meet legal requirements when applying for
patents or registering copyrights

Negotiating ownership and rights
• In some situations, employers and employees may negotiate the ownership and rights related to
employee inventions or works

• This can involve discussing the scope of invention assignment agreements, the employee's right to
use the invention or work for personal purposes, or the sharing of royalties or other benefits

• Negotiating ownership and rights requires open communication and a willingness to find a mutually
beneficial arrangement

• Employees with significant bargaining power, such as those with unique skills or expertise, may have
more leverage in negotiating favorable terms

• Employers should be open to reasonable requests from employees while still protecting their
legitimate business interests

Protecting trade secrets and confidential information
• In addition to inventions and works, employers often seek to protect their trade secrets and
confidential information from unauthorized disclosure or use by employees

• Trade secrets are valuable, non-public information that provides a competitive advantage to the
company, such as formulas, processes, or customer lists

• Confidential information encompasses a broader range of sensitive business information that the
company wishes to keep private

Non-disclosure agreements (NDAs)
• Non-disclosure agreements (NDAs) are contracts that prohibit employees from disclosing or using the
company's trade secrets and confidential information without authorization

• NDAs typically define the scope of confidential information covered and the employee's obligations to
maintain secrecy

• Employers often require employees to sign NDAs as a condition of employment or when working on
sensitive projects

• NDAs can help prevent employees from sharing valuable information with competitors or using it for
their own benefit after leaving the company
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Confidentiality provisions in employment contracts
• Employment contracts may include confidentiality provisions that outline the employee's duty to
protect the company's trade secrets and confidential information

• These provisions may specify the types of information considered confidential, the employee's
obligations to safeguard the information, and the consequences of unauthorized disclosure

• Confidentiality provisions in employment contracts reinforce the importance of maintaining the secrecy
of sensitive business information and provide a legal basis for enforcing those obligations

• Employers should ensure that confidentiality provisions are clearly drafted and that employees
understand their responsibilities under the contract

Misappropriation of trade secrets by employees
• Misappropriation of trade secrets occurs when an employee acquires, uses, or discloses the
company's trade secrets without authorization and in violation of a duty of confidentiality

• This can happen when an employee steals trade secrets to use for their own benefit, shares them with
a competitor, or uses them to start a competing business

• Misappropriation of trade secrets is a serious legal offense and can result in civil and criminal
penalties

• Employers can take legal action against employees who misappropriate trade secrets, seeking
injunctions to prevent further disclosure and damages for any harm caused to the company

Disputes over employee inventions and works
• Disputes can arise between employers and employees over the ownership, use, and compensation
related to employee inventions and works

• These disputes may involve disagreements over the interpretation of invention assignment
agreements, the scope of employment, or the employee's right to royalties or other benefits

• Resolving disputes over employee inventions and works can be complex and may require legal
intervention

Breach of contract claims
• If an employee violates the terms of an invention assignment agreement or confidentiality provisions in
their employment contract, the employer may have a claim for breach of contract

• Breach of contract claims can seek damages for any losses suffered by the employer as a result of the
employee's actions, such as lost profits or the cost of developing alternative solutions

• Employers may also seek injunctive relief to prevent the employee from further violating the contract
or using the invention or work without permission

• To prevail on a breach of contract claim, the employer must prove that a valid contract existed, the
employee breached the contract, and the breach caused harm to the employer

Intellectual property infringement claims
• Disputes over employee inventions and works may also involve claims of intellectual property
infringement
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• If an employee uses or discloses the employer's patented invention or copyrighted work without
authorization, the employer may have a claim for patent or copyright infringement

• Infringement claims can result in significant damages, including lost profits, reasonable royalties, and
statutory damages in cases of willful infringement

• Employers may also seek injunctions to stop the infringing activity and prevent further unauthorized
use of their intellectual property

• In some cases, employees may also assert intellectual property infringement claims against their
employers if they believe their rights have been violated

Resolution through arbitration or litigation
• Disputes over employee inventions and works can be resolved through various means, including
negotiation, mediation, arbitration, or litigation

• Arbitration is a private dispute resolution process where a neutral third party (the arbitrator) hears the
case and makes a binding decision

• Arbitration can be faster and less expensive than litigation, and the proceedings are generally
confidential

• Litigation involves filing a lawsuit in court and having the case decided by a judge or jury

• Litigation can be a lengthy and costly process, but it may be necessary for complex cases or when the
parties cannot reach an agreement through other means

• The choice between arbitration and litigation may depend on the terms of the employment agreement,
the nature of the dispute, and the preferences of the parties involved

• Regardless of the method chosen, it is important for both employers and employees to seek legal
counsel to protect their rights and interests in disputes over inventions and works
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Unit 10 – Termination, Layoffs & Wrongful
Discharge
10.1 Wrongful termination and constructive discharge
Wrongful termination occurs when an employer illegally fires an employee, violating laws, public policy, or
contract terms. This can include discrimination, retaliation, or breaching good faith. Understanding these
concepts is crucial for both employers and employees to navigate workplace rights and responsibilities.

Constructive discharge happens when an employer creates such unbearable working conditions that a
reasonable employee would feel forced to quit. This is treated as a firing, allowing wrongful termination
claims even without formal termination. Both concepts highlight the importance of fair employment
practices and legal protections for workers.

Definition of wrongful termination
• Wrongful termination is a legal term that refers to the unlawful firing of an employee by an employer

• Occurs when an employer terminates an employee for reasons that violate state or federal law, public
policy, or the terms of an employment contract

• Can also happen when an employer fires an employee in retaliation for engaging in legally protected
activities (filing a complaint, participating in an investigation)

Reasons for wrongful termination

Discrimination based on protected classes
• Terminating an employee based on their race, color, religion, sex, national origin, age, disability, or
genetic information violates federal anti-discrimination laws (Title VII, ADA, ADEA)

• Employers cannot fire employees because of their membership in a protected class or due to
stereotypes associated with that class

• Examples: firing an employee because of their skin color, refusing to promote older workers,
terminating someone after learning of their disability

Retaliation for protected activities
• Employers are prohibited from firing employees in retaliation for engaging in legally protected activities

• Protected activities include filing a discrimination complaint, participating in an investigation, reporting
safety violations, or taking protected leave (FMLA)

• Retaliation claims require showing a causal connection between the protected activity and the adverse
employment action

• Example: terminating an employee shortly after they filed a sexual harassment complaint against a
supervisor
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Violation of employment contracts
• If an employee has a written employment contract, the employer must follow the terms of that contract
when terminating the employee

• Firing an employee in violation of the contract terms (without cause, before the end of the contract
term) can constitute wrongful termination

• Implied contracts based on employee handbooks, policies, or oral promises may also give rise to
wrongful termination claims

• Example: firing an employee with a three-year contract after one year without the required cause

Breach of good faith and fair dealing
• Some states recognize an implied covenant of good faith and fair dealing in employment relationships

• Employers violate this covenant by acting in bad faith or unfairly when terminating employees

• Examples: firing an employee to avoid paying earned commissions, misleading an employee about
job security, or terminating someone just before their pension vests

• Not all states recognize this cause of action, and its scope varies by jurisdiction

Constructive discharge

Definition of constructive discharge
• Constructive discharge occurs when an employer creates such intolerable working conditions that a
reasonable employee would feel compelled to resign

• Treats the employee's resignation as a firing because the employer's actions forced the employee to
quit

• Allows employees to pursue wrongful termination claims even if they were not formally fired

Elements of constructive discharge claim
• Employee must prove that the employer deliberately created intolerable working conditions with the
intent to force the employee to resign

• Intolerable conditions must be sufficiently severe or pervasive to alter the terms and conditions of
employment

• Employee must show that a reasonable person in their position would have felt compelled to resign

• Employee must actually resign in response to the intolerable conditions

Intolerable working conditions
• Intolerable conditions can include harassment, discrimination, retaliation, or other severe mistreatment

• Single incidents are generally insufficient unless extremely egregious (sexual assault)

• Conditions must be more than minor inconveniences or typical workplace stress

• Examples: pervasive sexual harassment, demotion with significant pay cut, dangerous working
conditions
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Reasonable employee standard
• Courts apply an objective standard of whether a reasonable employee in the plaintiff's position would
have felt compelled to resign

• Factors include the severity and duration of the conditions, whether the employer was notified of the
issues, and any attempts to resolve the problem

• Employee's subjective feelings are not enough; conditions must be objectively intolerable

• Reasonable employee standard prevents constructive discharge claims based on an employee's
unreasonable sensitivity or overreaction

Remedies for wrongful termination

Reinstatement of employment
• Courts may order the employer to reinstate the wrongfully terminated employee to their former
position

• Reinstatement is not always practical or desirable, especially if there is hostility or mistrust between
the parties

• Alternative remedies include front pay (compensation for future lost wages) or a court-ordered
severance package

Back pay and lost benefits
• Wrongfully terminated employees can recover the wages and benefits they lost due to the termination

• Back pay includes the salary, commissions, bonuses, and other compensation the employee would
have earned from the date of termination to the date of judgment

• Employees are entitled to the value of lost benefits like health insurance, retirement contributions, and
vacation time

Compensatory damages
• Compensatory damages aim to make the employee whole for the harm caused by the wrongful
termination

• Include economic damages like job search expenses, medical bills, and other out-of-pocket costs
resulting from the termination

• Also include non-economic damages for emotional distress, humiliation, and reputational harm

• Amounts vary based on the severity of the harm and the strength of the evidence

Punitive damages
• In cases of particularly egregious or malicious conduct, courts may award punitive damages to punish
the employer and deter future wrongdoing

• Punitive damages are not available in all cases and are subject to constitutional limits

• Factors include the reprehensibility of the employer's conduct, the ratio of punitive to compensatory
damages, and the employer's financial condition
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• Punitive damages can significantly increase the potential liability for employers in wrongful termination
cases

Defenses against wrongful termination claims

At-will employment doctrine
• Most employment relationships in the US are at-will, meaning the employer can terminate the
employee at any time for any reason (except illegal reasons)

• At-will doctrine creates a presumption that the termination was lawful unless the employee can prove
an exception applies

• Exceptions to at-will employment include discrimination, retaliation, violation of public policy, or breach
of contract

• Employers often raise the at-will doctrine as a defense to argue that the termination was not wrongful

Legitimate non-discriminatory reasons
• If an employee claims discrimination, the employer can defend by showing that it had a legitimate,
non-discriminatory reason for the termination

• Legitimate reasons can include poor performance, misconduct, layoffs due to economic conditions, or
elimination of the employee's position

• Employer must provide evidence to support the legitimate reason and show that it was the true reason
for the termination

• Employee can still prevail by proving that the stated reason is a pretext for discrimination

Employee misconduct or poor performance
• Employers can defend wrongful termination claims by showing that the employee engaged in
misconduct or had poor job performance

• Misconduct can include violating company policies, insubordination, theft, or other unacceptable
behavior

• Poor performance includes failing to meet job requirements, making errors, or not achieving goals

• Employer must have documentation of the misconduct or poor performance and show that it was the
reason for the termination

• Consistent enforcement of policies and progressive discipline can strengthen this defense

Statute of limitations
• Wrongful termination claims are subject to statutes of limitations that set deadlines for filing lawsuits

• Limitations periods vary by state and by the type of claim (discrimination vs. breach of contract)

• Employees must file claims with the EEOC or state agency within 180/300 days of the termination for
discrimination claims

• Failure to file within the applicable deadline can bar the claim, providing a complete defense for the
employer
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• Employers should raise the statute of limitations defense early in the case to avoid waiving it

Proving wrongful termination

Burden of proof on employee
• In a wrongful termination lawsuit, the employee has the burden of proving that the termination was
unlawful

• Employee must provide evidence to support each element of their claim (discrimination, retaliation,
breach of contract)

• Burden of proof is typically "preponderance of the evidence" - more likely than not that the termination
was wrongful

• If the employee cannot meet their burden, the employer will prevail without having to present any
evidence

Direct vs circumstantial evidence
• Employees can prove wrongful termination using direct or circumstantial evidence

• Direct evidence includes statements or actions by the employer that directly show discriminatory intent
or other unlawful motive

• Circumstantial evidence includes patterns of treatment, timing of events, or other facts that suggest an
unlawful motive

• Most cases rely on circumstantial evidence because direct evidence of discrimination or retaliation is
rare

Role of documentation and witnesses
• Documentation and witness testimony play a crucial role in proving wrongful termination claims

• Employees should gather documents like performance reviews, disciplinary notices, emails, or other
records that support their claim

• Witnesses can provide testimony about the employee's job performance, the employer's statements
or actions, or other relevant events

• Employers should maintain accurate and consistent documentation of performance issues,
disciplinary actions, and termination decisions

Importance of consistent policies and practices
• Consistent application of employment policies and practices can help employers defend against
wrongful termination claims

• Treating similarly situated employees differently can be evidence of discrimination or retaliation

• Applying policies inconsistently or deviating from established practices can undermine the employer's
legitimate reasons for the termination

• Employers should have clear, written policies and train managers to apply them consistently to all
employees
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Preventing wrongful termination

Clear employment policies and procedures
• Employers should have clear, written policies and procedures for hiring, performance management,
discipline, and termination

• Policies should be communicated to all employees and applied consistently across the organization

• Having clear policies helps ensure fair treatment of employees and provides a roadmap for managers
to follow

• Policies can also serve as evidence of the employer's legitimate expectations and reasons for
termination

Regular performance evaluations and feedback
• Conducting regular performance evaluations and providing feedback to employees can prevent
wrongful termination claims

• Evaluations document the employee's strengths, weaknesses, and areas for improvement

• Providing feedback helps employees understand the employer's expectations and gives them an
opportunity to address issues

• If termination becomes necessary, the employer can point to the evaluations as evidence of the
employee's poor performance

Consistent discipline and termination processes
• Employers should have a consistent process for disciplining and terminating employees

• Progressive discipline policies that use verbal warnings, written warnings, and suspensions before
termination can demonstrate fairness

• Documenting each step of the disciplinary process creates a record of the employee's issues and the
employer's attempts to address them

• Following a consistent termination process (notice, reason for termination, opportunity to respond) can
reduce the risk of wrongful termination claims

Training for managers and supervisors
• Training managers and supervisors on employment laws, company policies, and best practices can
prevent wrongful termination

• Managers should understand the protected classes, prohibited reasons for termination, and the
importance of consistency

• Training on how to document performance issues, provide feedback, and follow disciplinary
procedures is essential

• Managers should also be trained on how to handle complaints of discrimination, harassment, or
retaliation to avoid retaliatory terminations
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Wrongful termination vs lawful termination

Distinguishing between lawful and unlawful reasons
• Not all terminations are wrongful, even if they seem unfair or unjustified to the employee

• Lawful reasons for termination include poor performance, misconduct, layoffs, or other legitimate
business reasons

• Unlawful reasons for termination include discrimination, retaliation, violation of public policy, or breach
of contract

• Employers must be able to articulate a clear, lawful reason for the termination and provide supporting
evidence

Importance of documentation and communication
• Proper documentation and communication can help distinguish between lawful and wrongful
terminations

• Documenting performance issues, disciplinary actions, and the reason for termination creates a
record of the employer's legitimate reasons

• Communicating the reason for termination to the employee can prevent misunderstandings or
allegations of unlawful motives

• Lack of documentation or inconsistent communication can create the appearance of a wrongful
termination

Consulting with legal counsel
• Employers should consult with legal counsel before terminating employees to ensure compliance with
applicable laws

• Attorneys can review the reasons for termination, assess the risk of a wrongful termination claim, and
recommend best practices

• Legal counsel can also help investigate complaints of discrimination or retaliation and advise on how
to handle them

• Involving attorneys in the termination process can demonstrate the employer's good faith efforts to
comply with the law

State laws on wrongful termination

Variations in state employment laws
• While federal laws set minimum standards for wrongful termination, states can provide greater
protections for employees

• Some states have broader anti-discrimination laws that cover additional protected classes (sexual
orientation, marital status)

• States may have different statutes of limitations, remedies, or procedural requirements for wrongful
termination claims
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• Employers must comply with both federal and state laws in the states where they operate

Common law vs statutory protections
• Some states recognize common law claims for wrongful termination based on public policy or implied
contracts

• Common law claims are based on court decisions and legal principles rather than specific statutes

• Statutory protections are created by state legislatures and provide specific rights and remedies for
employees

• Examples of statutory protections include whistleblower laws, family and medical leave laws, or
anti-retaliation provisions

Preemption by federal laws
• In some cases, federal laws may preempt or supersede state laws on wrongful termination

• Federal preemption occurs when a federal law conflicts with a state law or occupies the field of
regulation

• For example, the Employee Retirement Income Security Act (ERISA) preempts state laws that relate
to employee benefit plans

• Employers must be aware of potential preemption issues and ensure compliance with applicable
federal laws

Famous wrongful termination cases

Significant court decisions and precedents
• Several landmark court cases have shaped the development of wrongful termination law

• Foley v. Interactive Data Corp. (1988): California Supreme Court recognized the implied covenant of
good faith and fair dealing in employment contracts

• Gantt v. Sentry Insurance (1992): California Supreme Court limited public policy wrongful termination
claims to policies based on statutes or constitutional provisions

• Burlington Industries, Inc. v. Ellerth (1998): US Supreme Court established the standard for employer
liability in sexual harassment cases

• Recent cases continue to refine the standards for proving discrimination, retaliation, and other
wrongful termination claims

Impact on employment law and practices
• Significant wrongful termination cases have had a profound impact on employment law and HR
practices

• Cases have clarified the scope of protected classes, the elements of discrimination and retaliation
claims, and the defenses available to employers

• Decisions have also influenced the development of HR best practices, such as anti-harassment
policies, complaint procedures, and training programs
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• Employers must stay up-to-date on legal developments and adapt their policies and practices
accordingly to minimize the risk of wrongful termination claims

Future developments in wrongful termination law

Emerging issues and trends
• Wrongful termination law continues to evolve as new issues and trends emerge in the workplace

• The #MeToo movement has brought renewed focus to sexual harassment and retaliation claims

• The COVID-19 pandemic has raised questions about employee safety, remote work, and layoffs

• Increasing use of artificial intelligence and algorithms in hiring and performance evaluations may lead
to new forms of discrimination

• Employers must be proactive in addressing these emerging issues and ensuring compliance with
changing laws and regulations

Potential changes to laws and regulations
• Federal and state lawmakers may propose changes to employment laws in response to emerging
issues and trends

• Possible changes could include expanding protected classes, strengthening anti-retaliation provisions,
or limiting the use of non-disclosure agreements

• Courts may also issue new decisions that clarify or modify existing legal standards for wrongful
termination claims

• Employers should monitor legislative and regulatory developments and be prepared to adapt their
policies and practices as needed

• Staying informed about potential changes can help employers minimize the risk of wrongful
termination claims and maintain a fair and compliant workplace.

10.2 Layoffs and reductions in force (RIF)
Layoffs and reductions in force (RIFs) are crucial workforce management strategies companies use to cut
costs and restructure. These processes involve complex legal and ethical considerations, from selecting
affected employees to providing proper notice and severance packages.

Employers must navigate various laws and best practices when implementing layoffs or RIFs. This
includes complying with the WARN Act, avoiding discrimination, offering fair severance, and
communicating effectively with both departing and remaining employees. Understanding these key aspects
helps companies handle workforce reductions responsibly.

Layoffs vs RIFs
• Layoffs and reductions in force (RIFs) are both methods of reducing a company's workforce, but they
have distinct differences in terms of scope, duration, and legal implications

• Layoffs typically involve a temporary separation from employment due to lack of work or financial
constraints, with the possibility of being recalled when business conditions improve

• RIFs, on the other hand, are permanent eliminations of positions or jobs, often as part of a larger
restructuring or reorganization effort to improve efficiency or profitability
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Criteria for layoffs

Seniority-based layoffs
• Seniority-based layoffs prioritize employees with the least amount of time with the company for layoff,
based on their hire date or length of service

• This approach is often used in unionized workplaces or industries with strong labor traditions, as it
rewards employee loyalty and tenure

• Seniority-based layoffs can be seen as more objective and less prone to discrimination claims, but
they may result in the loss of high-performing or skilled employees who have less seniority

Performance-based layoffs
• Performance-based layoffs select employees for layoff based on their job performance, as measured
by metrics such as productivity, quality of work, or achievement of goals

• This approach aims to retain the most valuable and effective employees while letting go of those who
are underperforming or contributing less to the organization

• Performance-based layoffs require well-documented and consistent performance evaluation systems
to avoid claims of bias or unfairness

Skills-based layoffs
• Skills-based layoffs prioritize the retention of employees with critical or hard-to-replace skills that are
essential to the company's operations or future strategy

• This approach involves assessing the current and future needs of the organization and identifying the
key competencies and expertise required to meet those needs

• Skills-based layoffs may result in a more targeted and strategic workforce reduction, but they can also
lead to disparities in layoff rates across different job categories or demographic groups

WARN Act requirements

Covered employers under WARN
• The Worker Adjustment and Retraining Notification (WARN) Act applies to employers with 100 or
more full-time employees, or 100 or more employees who work at least 4,000 hours per week in
aggregate

• Covered employers also include private, for-profit businesses and private, non-profit organizations, as
well as public and quasi-public entities that operate in a commercial context and are separately
organized from the regular government

• Employers who meet these thresholds must comply with the WARN Act's notice requirements when
conducting mass layoffs or plant closings

Triggering events for WARN
• The WARN Act is triggered when a covered employer conducts a plant closing or mass layoff that
results in employment losses for a specified number of employees over a 30-day period
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• A plant closing is defined as the permanent or temporary shutdown of a single site of employment, or
one or more facilities or operating units within a single site, resulting in an employment loss for 50 or
more employees

• A mass layoff is defined as a reduction in force that is not a plant closing but results in an employment
loss at a single site of employment during any 30-day period for:

• 500 or more employees, or

• 50-499 employees if they represent at least 33% of the employer's active workforce

WARN notice requirements
• When a covered employer conducts a triggering event under the WARN Act, they must provide at
least 60 calendar days' advance written notice to:

• Affected employees or their representatives (e.g., labor unions)

• The state dislocated worker unit

• The chief elected official of the local government where the layoff or plant closing is occurring

• The notice must include specific information such as the expected date of the layoff or plant closing,
the positions and names of affected employees, and the reason for the reduction in force

• Failure to provide the required notice can result in liability for back pay and benefits to affected
employees, as well as civil penalties

Layoff selection process

Identifying positions to eliminate
• The first step in the layoff selection process is to identify the specific positions or job functions that will
be eliminated as part of the reduction in force

• This involves analyzing the current organizational structure, business needs, and strategic priorities to
determine which roles are no longer necessary or can be consolidated

• Employers should document the reasons for eliminating each position, such as changes in market
demand, technological advancements, or operational inefficiencies

Layoff selection criteria
• Once the positions to be eliminated have been identified, employers must establish clear and
consistent criteria for selecting the employees who will be laid off

• Common selection criteria include seniority, performance, skills, and job classification, but employers
may also consider factors such as business necessity, location, or shift assignment

• The selection criteria should be objective, job-related, and applied consistently across all affected
employees to minimize the risk of discrimination claims

Adverse impact analysis
• Before finalizing the list of employees selected for layoff, employers should conduct an adverse impact
analysis to ensure that the layoff selection criteria do not disproportionately affect protected classes
such as race, age, gender, or disability
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• An adverse impact occurs when a facially neutral selection criterion results in a significantly higher
layoff rate for a protected group compared to the overall workforce

• If an adverse impact is identified, employers must determine whether the selection criterion is
job-related and consistent with business necessity, and if so, whether there are any less discriminatory
alternatives available

Alternatives to layoffs

Voluntary separation programs
• Voluntary separation programs, also known as early retirement or buyout packages, offer incentives
for employees to voluntarily leave the company in order to reduce the need for involuntary layoffs

• These programs typically include enhanced severance benefits, such as additional weeks of pay
based on years of service, extended health insurance coverage, or outplacement services

• Employers should carefully design voluntary separation programs to ensure they do not discriminate
against any protected classes or coerce employees into participating

Furloughs and reduced hours
• Furloughs involve placing employees on unpaid or partially paid leave for a specified period of time,
with the expectation that they will return to work when business conditions improve

• Reduced hours involve cutting back on employees' regular work schedules, such as moving from
full-time to part-time or implementing a shorter workweek

• These alternatives can help employers reduce labor costs while retaining valued employees and
maintaining morale, but they may also have implications for employee benefits and unemployment
insurance eligibility

Salary reductions
• Salary reductions involve decreasing employees' compensation by a certain percentage or amount,
either temporarily or permanently, in order to avoid layoffs

• This approach can be applied across the board or targeted to specific job levels or departments,
depending on the company's financial situation and business needs

• Employers should be mindful of the impact of salary reductions on employee morale and retention, as
well as compliance with minimum wage laws and any contractual obligations

Severance packages

Severance pay calculations
• Severance pay is a form of compensation provided to employees who are involuntarily separated from
employment, typically based on their length of service and/or job level

• Common formulas for calculating severance pay include:

• One week of pay for each year of service

• A flat amount per year of service (e.g., $1,000 per year)
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• A percentage of the employee's annual salary (e.g., 10% per year of service)

• Employers should ensure that their severance pay policies are consistent and non-discriminatory, and
that any variations are based on legitimate business reasons

COBRA health insurance continuation
• The Consolidated Omnibus Budget Reconciliation Act (COBRA) requires employers with 20 or more
employees to offer continued health insurance coverage to employees and their dependents who lose
coverage due to certain qualifying events, including layoffs and termination of employment

• Employers must provide written notice to employees of their COBRA rights within 14 days of the
qualifying event, and employees have 60 days to elect coverage

• Employers can require employees to pay the full cost of COBRA premiums, which can be up to 102%
of the cost of coverage, but they may also choose to subsidize a portion of the premiums as part of a
severance package

Outplacement services
• Outplacement services are designed to help laid-off employees transition to new employment by
providing career counseling, resume writing assistance, job search support, and other resources

• Employers may offer outplacement services as part of a severance package to demonstrate goodwill
and support for departing employees, as well as to mitigate the negative impact of layoffs on remaining
employees and the company's reputation

• Outplacement services can be provided in-house or through third-party vendors, and the scope and
duration of services may vary based on the employee's job level and length of service

Layoff communication

Notifying affected employees
• When conducting layoffs, employers must notify affected employees in a timely and sensitive manner,
preferably through individual, in-person meetings with their direct supervisors or HR representatives

• Notification meetings should cover the reasons for the layoff, the effective date of the separation, any
severance benefits or outplacement services available, and the process for returning company property
and accessing final pay and benefits

• Employers should provide written documentation of the layoff, including a separation agreement or
release of claims, if applicable, and allow employees adequate time to review and consider the terms

Internal communication strategies
• In addition to notifying affected employees, employers must also communicate the layoff to remaining
employees in a way that maintains morale, productivity, and trust in leadership

• Internal communication strategies may include:

• An all-staff meeting or email from senior management explaining the business reasons for the layoff
and the company's plans for moving forward

• Department or team meetings to discuss the impact of the layoff on workloads and responsibilities,
and to address any concerns or questions
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• Regular updates on the company's progress and any changes to policies or procedures resulting from
the layoff

• Employers should emphasize the importance of treating departing colleagues with respect and
sensitivity, and provide resources for employees who may be experiencing stress or anxiety related to
the layoff

External PR considerations
• Layoffs can have significant reputational consequences for employers, particularly if they are
perceived as mishandled or insensitive to employee needs

• To mitigate negative publicity and maintain positive relationships with customers, investors, and the
broader community, employers should develop an external communication plan that:

• Clearly and honestly explains the reasons for the layoff and the steps being taken to support affected
employees

• Emphasizes the company's commitment to its mission, values, and remaining workforce

• Responds promptly and transparently to any media inquiries or public criticism related to the layoff

• Employers may also consider partnering with local government agencies, non-profit organizations, or
industry groups to provide additional resources and support for laid-off employees and their families

Legal risks in layoffs

Age discrimination claims
• The Age Discrimination in Employment Act (ADEA) prohibits discrimination against employees who
are 40 years of age or older, including in the context of layoffs and RIFs

• Employers must ensure that their layoff selection criteria and procedures do not disproportionately
impact older workers, and that any age-related factors (such as seniority or salary) are justified by
reasonable factors other than age (RFOA)

• To minimize the risk of age discrimination claims, employers should:

• Avoid any references to age in layoff communications or documentation

• Offer severance packages and outplacement services consistently across all age groups

• Consider offering voluntary early retirement programs that comply with the ADEA's requirements for
knowing and voluntary waivers of claims

Disparate impact claims
• Disparate impact claims arise when a facially neutral employment practice, such as a layoff selection
criterion, has a disproportionate adverse effect on a protected class (e.g., race, gender, national origin)
and is not job-related or consistent with business necessity

• To avoid disparate impact claims, employers should:

• Conduct a statistical analysis of the layoff selection criteria to identify any potential adverse impact on
protected classes
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• Consider alternative selection criteria or procedures that have a less discriminatory impact while still
meeting the company's business needs

• Document the business justification for any selection criteria that result in a disparate impact, and
demonstrate that no less discriminatory alternatives are available

Retaliation and whistleblower claims
• Retaliation claims can arise when an employee is selected for layoff in response to engaging in
protected activity, such as filing a discrimination complaint, participating in an investigation, or opposing
unlawful conduct

• Whistleblower claims can arise when an employee is selected for layoff after reporting or refusing to
participate in illegal or unethical business practices

• To minimize the risk of retaliation and whistleblower claims, employers should:

• Maintain a clear and effective anti-retaliation policy that prohibits any adverse action against
employees who engage in protected activity

• Train managers and supervisors on the importance of avoiding retaliatory conduct and respecting
employee rights

• Ensure that layoff selection criteria are based on legitimate, non-retaliatory factors and that any
employees who have engaged in protected activity are not disproportionately affected

Best practices for RIFs

Documenting the business case
• Before implementing a RIF, employers should thoroughly document the business reasons for the
reduction in force, such as financial constraints, changes in market conditions, or organizational
restructuring

• The documentation should include:

• Data on the company's financial performance and projections

• Analysis of the impact of the RIF on the company's operations and workforce

• Consideration of alternative cost-saving measures and their feasibility

• A well-documented business case can help demonstrate the legitimacy of the RIF and defend against
any legal claims of discrimination or retaliation

Consistent selection criteria
• To ensure fairness and minimize legal risk, employers should establish clear, objective, and
consistently applied selection criteria for the RIF

• Selection criteria should be based on factors such as:

• Skills, qualifications, and experience required for the remaining positions

• Documented performance evaluations and disciplinary records

• Seniority or length of service, if consistent with business needs
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• Employers should avoid any selection criteria that are based on protected characteristics or that have
a disparate impact on protected classes, unless justified by business necessity

Legal compliance review
• Before finalizing and implementing a RIF, employers should conduct a thorough legal compliance
review to identify and address any potential risks or vulnerabilities

• The legal compliance review should include:

• Analysis of the WARN Act and any applicable state mini-WARN laws

• Review of the layoff selection criteria and process for any disparate impact or discriminatory effects

• Consideration of any contractual obligations, such as collective bargaining agreements or individual
employment contracts

• Evaluation of the company's severance policies and practices for consistency and compliance with
ERISA and other applicable laws

• Employers should consult with legal counsel throughout the RIF planning and implementation process
to ensure compliance with all relevant laws and regulations and to minimize the risk of costly legal
claims or litigation.

10.3 Severance agreements and releases
Severance agreements are contracts between employers and departing employees that outline separation
terms. They typically include severance pay, benefits continuation, and release of legal claims. These
agreements help manage risks associated with terminations and can benefit both parties.

Key components include severance pay, benefits continuation, release of claims, non-compete clauses,
and confidentiality provisions. For employers, they mitigate legal risks and protect company interests. For
employees, they provide financial support and maintain benefits during job transitions.

Severance agreements overview
• Severance agreements are contracts between employers and departing employees that outline the
terms and conditions of the employee's separation from the company

• These agreements typically include provisions for severance pay, benefits continuation, and release
of legal claims against the employer in exchange for the employee's agreement to certain terms and
conditions

• Severance agreements are an important tool for managing the risks and liabilities associated with
employee terminations and can provide benefits for both employers and employees

Key components of severance agreements
• Severance pay provisions outlining the amount and timing of payments to the departing employee
(lump sum or installments)

• Benefits continuation provisions specifying the duration and scope of continued health insurance, life
insurance, or other employee benefits

• Release of claims provisions where the employee agrees to waive their right to sue the employer for
any claims related to their employment or termination (wrongful termination, discrimination)
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• Non-compete and non-solicitation clauses restricting the employee's ability to work for competitors or
solicit clients or employees for a specified period

• Confidentiality and non-disparagement clauses prohibiting the employee from disclosing confidential
information or making negative statements about the employer

• Return of company property provisions requiring the employee to return any company-owned
equipment, documents, or materials

Benefits for employers
• Mitigate legal risks by obtaining a release of potential claims from the departing employee

• Protect confidential information and trade secrets by including non-disclosure provisions

• Maintain a positive reputation by including non-disparagement clauses

• Prevent departing employees from immediately joining competitors through non-compete agreements

Benefits for employees
• Receive financial support during the transition period between jobs through severance pay

• Maintain health insurance and other benefits for a specified period after termination

• Obtain a positive reference or agree to a neutral reference from the employer

• Negotiate favorable terms, such as an extended notice period or outplacement services

Negotiating severance agreements
• Severance agreements are often negotiable, and the terms can be customized to meet the needs and
interests of both the employer and employee

• Negotiations typically involve the amount of severance pay, duration of benefits continuation, scope of
release provisions, and any additional terms or conditions

Employee leverage in negotiations
• Length of employment and seniority within the company

• Circumstances surrounding the termination (layoff, performance issues, or voluntary resignation)

• Potential legal claims against the employer (discrimination, harassment, or retaliation)

• Specialized skills, knowledge, or relationships that are valuable to the employer

Employer considerations during negotiations
• Consistency with company policies and past practices regarding severance

• Budget constraints and financial impact of severance payments

• Potential legal risks and liabilities associated with the termination

• Reputational concerns and impact on employee morale and retention
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Releases in severance agreements
• Releases are provisions in severance agreements where the employee agrees to waive their right to
sue the employer for any claims related to their employment or termination

• Releases are a key benefit for employers, as they provide protection against potential legal claims and
liabilities

General releases vs specific releases
• General releases are broad and cover all potential claims, whether known or unknown, that the
employee may have against the employer

• Specific releases are limited to certain types of claims or specific incidents and do not waive the
employee's right to sue for other claims

Scope of claims released
• Releases typically cover claims related to the employee's hiring, employment, and termination, such
as wrongful termination, discrimination, harassment, and retaliation

• Releases may also cover claims related to wages, benefits, and other compensation issues

• Some claims, such as workers' compensation or unemployment benefits, may be excluded from the
release

Non-disparagement clauses
• Non-disparagement clauses prohibit the employee from making negative or critical statements about
the employer, its products, services, or employees

• These clauses are designed to protect the employer's reputation and prevent the employee from
harming the company's business or relationships

• Non-disparagement clauses may be mutual, meaning the employer also agrees not to make negative
statements about the employee

Confidentiality provisions
• Confidentiality provisions prohibit the employee from disclosing the terms of the severance agreement
or any confidential information obtained during their employment

• These provisions are designed to protect the employer's confidential business information, trade
secrets, and other sensitive data

• Confidentiality provisions may include exceptions for disclosures required by law or in response to a
subpoena or court order

Enforceability of severance agreements
• Severance agreements are generally enforceable as long as they comply with applicable laws and are
entered into knowingly and voluntarily by the employee

• However, there are certain legal requirements and limitations that employers must follow to ensure the
enforceability of severance agreements
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Compliance with age discrimination laws
• The Age Discrimination in Employment Act (ADEA) and Older Workers Benefit Protection Act
(OWBPA) set specific requirements for severance agreements offered to employees aged 40 or older

• These requirements include providing the employee with at least 21 days to consider the agreement,
a 7-day revocation period, and advising the employee to consult with an attorney

Knowing and voluntary waiver requirement
• For a release of claims to be enforceable, the employee must enter into the agreement knowingly and
voluntarily

• This means the employee must have a clear understanding of the terms and consequences of the
agreement and not be coerced or pressured into signing

• Employers should provide the employee with sufficient time to review the agreement and seek legal
advice if desired

Revocation periods
• Under the OWBPA, employees aged 40 or older must be given a 7-day revocation period after signing
a severance agreement

• During this period, the employee can revoke their acceptance of the agreement without penalty

• Employers should not provide any severance payments or benefits until after the revocation period
has expired

Tax implications
• Severance payments are generally considered taxable income to the employee and subject to federal,
state, and local income taxes, as well as Social Security and Medicare taxes

• Employers are required to withhold and remit these taxes from severance payments, just as they
would with regular wages

Severance pay tax treatment
• Severance pay is typically treated as supplemental wages for tax purposes

• Employers can choose to withhold taxes at a flat rate of 22% for federal income tax or combine the
severance pay with the employee's regular wages and withhold taxes based on the employee's Form
W-4

• Severance pay is also subject to Social Security and Medicare taxes, which are withheld at the
standard rates

Structuring payments for tax efficiency
• Employers and employees may negotiate the structure of severance payments to minimize tax
liabilities or maximize tax benefits

• For example, spreading severance payments over multiple tax years may help the employee stay in a
lower tax bracket and reduce their overall tax liability
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• Employers may also offer to pay for outplacement services or other job-related expenses, which may
be tax-deductible for the employee

Severance agreements best practices
• To ensure the enforceability and effectiveness of severance agreements, employers should follow
best practices in drafting and administering these agreements

Clear and unambiguous language
• Severance agreements should be written in plain, easy-to-understand language to ensure that the
employee fully comprehends the terms and conditions

• Avoid legal jargon or complex terminology that may confuse or mislead the employee

• Use specific and detailed language to clearly define the rights and obligations of both parties

Individualized terms based on circumstances
• Severance agreements should be tailored to the specific circumstances of each employee and
termination

• Consider factors such as the employee's length of service, position, reason for termination, and
potential legal claims when drafting the agreement

• Avoid using a one-size-fits-all approach, as this may not adequately address the unique needs and
risks of each situation

Legal review and compliance
• Before offering a severance agreement, employers should have the agreement reviewed by legal
counsel to ensure compliance with applicable laws and regulations

• Legal review can help identify potential issues or risks and ensure that the agreement is enforceable
and protective of the employer's interests

• Employers should also ensure that the agreement complies with any internal policies or procedures
regarding severance and termination

Alternatives to severance agreements
• While severance agreements are a common tool for managing employee terminations, there are
alternative approaches that employers may consider depending on the circumstances

Voluntary resignation programs
• Employers may offer voluntary resignation or early retirement programs to encourage employees to
leave the company willingly

• These programs typically offer enhanced severance benefits or other incentives to employees who
agree to resign by a certain date

• Voluntary programs can help reduce the need for involuntary layoffs and minimize the risk of legal
claims or negative publicity
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Early retirement incentives
• Similar to voluntary resignation programs, early retirement incentives are designed to encourage older
employees to retire earlier than they otherwise would

• These incentives may include enhanced pension benefits, retiree health insurance, or other financial
rewards

• Early retirement programs can help employers manage workforce demographics and reduce labor
costs while providing a positive exit for long-serving employees

Retention bonus agreements
• In some cases, employers may offer retention bonuses to key employees to encourage them to stay
with the company during a transition period or after a merger or acquisition

• Retention bonus agreements typically provide a financial incentive for the employee to remain with the
company for a specified period, such as 6 or 12 months

• These agreements can help maintain business continuity and retain critical talent during times of
change or uncertainty

10.4 Unemployment compensation eligibility
Unemployment compensation provides financial support to eligible workers who've lost jobs involuntarily.
This joint federal-state program helps individuals meet basic needs while job hunting. States administer
their own programs within federal guidelines, determining eligibility and benefit amounts.

To qualify, workers must be unemployed through no fault of their own, have sufficient prior earnings, and
actively seek work. Disqualifications can occur for voluntary quits, misconduct, or refusing suitable work.
Benefit amounts and duration vary by state, with extensions possible during high unemployment periods.

Unemployment compensation overview
• Unemployment compensation provides temporary financial assistance to eligible workers who have
lost their jobs through no fault of their own

• The program is designed to help unemployed individuals meet their basic needs while they search for
new employment

• Unemployment compensation is a joint federal-state program, with each state administering its own
program within federal guidelines

Federal-state unemployment insurance program
• The unemployment insurance (UI) program is a partnership between the federal government and
individual states

• The Federal Unemployment Tax Act (FUTA) establishes the framework for the program and imposes
a federal payroll tax on employers to fund administrative costs

• States are responsible for establishing eligibility criteria, determining benefit amounts, and
administering claims within the federal guidelines
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Covered employers and employees
• Most employers are required to participate in the UI program, with some exceptions for small
businesses, agricultural workers, and domestic employees

• Employees who work for covered employers and meet certain earnings and employment
requirements are generally eligible for benefits if they lose their job through no fault of their own

• Independent contractors and self-employed individuals are typically not covered by the UI program

Eligibility requirements for benefits

Unemployed through no fault of own
• To qualify for benefits, workers must have lost their job due to a lack of available work, layoffs, or other
reasons beyond their control

• Workers who voluntarily quit without good cause or are discharged for misconduct are generally not
eligible for benefits

Sufficient earnings during base period
• Claimants must have earned a minimum amount of wages during a specified base period, typically the
first four of the last five completed calendar quarters before filing a claim

• Each state determines its own earnings requirements and base period calculation method

Able and available for work
• Claimants must be physically and mentally able to work and available to accept suitable employment

• They may be required to register with the state workforce agency and participate in reemployment
services

Actively seeking suitable employment
• Claimants must engage in an active search for work and document their job search efforts

• States may require a minimum number of job contacts per week and proof of applications or
interviews

Disqualification from benefits

Voluntary quit without good cause
• Workers who voluntarily leave their job without a compelling reason, such as unsafe working
conditions or a significant change in job duties, may be disqualified from receiving benefits

Discharge for misconduct
• Employees who are fired for willful misconduct, such as violating company policies, insubordination, or
excessive absenteeism, are generally ineligible for benefits
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Refusal of suitable work
• Claimants who refuse an offer of suitable work without good cause may be disqualified from receiving
benefits

• Suitability is determined by factors such as the claimant's skills, experience, and prior earnings

Labor disputes and strikes
• Workers who are unemployed due to a labor dispute, such as a strike or lockout, are typically not
eligible for benefits unless they meet specific criteria

Fraud and misrepresentation
• Claimants who knowingly provide false information or fail to disclose material facts when filing a claim
may be disqualified from benefits and subject to penalties

Weekly benefit amounts

State-specific calculation methods
• Each state determines its own method for calculating weekly benefit amounts based on the claimant's
prior earnings

• Some states use a percentage of the claimant's average weekly wage, while others use a fixed dollar
amount or a combination of both

Minimum and maximum benefit limits
• States establish minimum and maximum weekly benefit amounts to ensure that payments are
sufficient to meet basic needs but do not exceed a reasonable level

• The maximum benefit amount is typically a percentage of the state's average weekly wage

Duration of benefits

Regular unemployment compensation
• Most states provide up to 26 weeks of regular unemployment benefits, although some states have
shorter or longer durations

• The actual duration of benefits depends on the claimant's prior earnings and the state's
unemployment rate

Extended benefits during high unemployment
• During periods of high unemployment, the federal government may provide additional weeks of
benefits through the Extended Benefits (EB) program

• EB is triggered when a state's unemployment rate reaches a certain threshold and provides up to 13
or 20 additional weeks of benefits, depending on the state's unemployment rate
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Filing an initial claim

Required information and documentation
• Claimants must provide personal information, such as their Social Security number, contact
information, and citizenship status

• They must also provide information about their employment history, including the names and
addresses of recent employers, dates of employment, and reasons for separation

In-person, phone, or online filing
• Most states allow claimants to file an initial claim in person at a local unemployment office, by phone,
or online through the state's UI website

• Some states may require an initial in-person visit or phone interview to verify eligibility and provide
information about the claims process

Continuing eligibility requirements

Weekly certifications and reporting
• To continue receiving benefits, claimants must file weekly or biweekly certifications reporting their job
search activities, any earnings, and other eligibility information

• Failure to file timely certifications or report required information may result in a delay or denial of
benefits

Work search and job contacts
• Claimants must actively seek work and maintain records of their job search efforts, including the
names and addresses of employers contacted, the dates of contact, and the results of each contact

• States may require a minimum number of job contacts per week and may verify the claimant's work
search activities

Appeals process for denied claims

Employer and claimant appeal rights
• Both employers and claimants have the right to appeal a determination regarding eligibility or
disqualification for benefits

• Appeals must be filed within a specified time frame, typically 10 to 30 days from the date of the
determination

Hearings and evidence presentation
• Appeals are typically heard by an administrative law judge or a hearing officer

• Both parties have the opportunity to present evidence, call witnesses, and make arguments in support
of their position

• The hearing officer will issue a written decision, which may be further appealed to a higher-level
review board or state court



Fiveable archived study guides Page 304

Taxation of unemployment benefits

Federal income tax withholding
• Unemployment benefits are considered taxable income for federal income tax purposes

• Claimants can elect to have federal income taxes withheld from their weekly benefits or make
estimated tax payments to avoid a large tax bill at the end of the year

State income tax treatment
• The taxation of unemployment benefits at the state level varies, with some states fully taxing benefits,
others partially taxing them, and a few states exempting them from state income tax altogether

• Claimants should consult their state's tax agency for specific information on the tax treatment of
unemployment benefits

Coordination with other programs

Social Security and pension offsets
• Claimants who receive Social Security retirement benefits or certain types of pension payments may
have their unemployment benefits reduced or offset

• The amount of the offset depends on the type of payment and the state's specific rules

Disability and workers' compensation
• Individuals who are receiving disability benefits or workers' compensation payments may be ineligible
for unemployment benefits or may have their benefits reduced

• States have different rules regarding the coordination of these programs, and claimants should report
any other benefits they are receiving when filing a claim

Unemployment insurance trust funds

State and federal funding sources
• The UI program is funded by a combination of federal and state payroll taxes paid by employers

• The federal tax (FUTA) funds the administration of the program, while state taxes fund the actual
benefit payments

Solvency and experience rating
• Each state maintains its own UI trust fund, which is used to pay benefits to eligible claimants

• The solvency of a state's trust fund depends on factors such as the state's unemployment rate, the
amount of benefits paid, and the level of employer contributions

• Many states use an experience rating system to determine an employer's tax rate based on their
history of layoffs and benefit claims, with employers who have more claims paying higher tax rates
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10.5 References and blacklisting
References and blacklisting are crucial aspects of employment law. They impact how employers share
information about former employees and can affect job seekers' prospects. Understanding these concepts
helps protect both employers and employees from potential legal issues.

Proper handling of references and avoiding blacklisting practices are essential for maintaining fair
employment practices. Employers must balance providing truthful information with protecting themselves
from liability, while employees need to be aware of their rights regarding references and potential
blacklisting situations.

References and blacklisting

Employer reference policies
• Establish clear guidelines for providing references to ensure consistency and minimize legal risks

• Designate specific individuals (HR, supervisors) authorized to provide references on behalf of the
company

• Require written consent from former employees before releasing any information beyond basic
employment verification

• Implement a policy of providing only neutral, factual information (dates of employment, job title, salary)
to avoid subjective opinions

Limits on negative references
• Avoid making false, misleading, or malicious statements about former employees that could harm their
future employment prospects

• Stick to objective, verifiable facts when providing negative information, such as documented
performance issues or policy violations

• Refrain from sharing personal opinions, rumors, or unsubstantiated allegations about an employee's
character or conduct

• Ensure that any negative information shared is directly relevant to the employee's job performance
and not discriminatory or retaliatory in nature

Defamation in references
• Defamation occurs when an employer makes false statements about a former employee that damage
their reputation or ability to secure future employment

• Statements must be factually untrue and not just opinions to be considered defamatory

• Former employees may sue for defamation if they can prove the reference contained false information
and caused them harm (loss of job opportunity)

• Employers can defend against defamation claims by demonstrating the truth of their statements or
invoking qualified privilege
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Qualified privilege for references
• Qualified privilege protects employers from defamation liability when providing honest, good-faith
references about former employees

• Applies when the reference is given to a party with a legitimate interest in receiving the information
(prospective employer)

• Privilege is lost if the employer acts with malice, knowingly provides false information, or shares
information irrelevant to the inquiry

• Employers should limit references to job-related facts and avoid unnecessary disclosure of personal
information to maintain qualified privilege

Blacklisting former employees
• Blacklisting involves actively seeking to prevent former employees from obtaining new employment,
often through informal networks or agreements among employers

• May occur when an employee is fired for misconduct, whistle-blowing, or engaging in protected
activities (union organizing, discrimination complaints)

• Employers might share "do not hire" lists, make negative comments to industry contacts, or threaten
legal action against companies that hire the blacklisted individual

• Blacklisting is illegal in many jurisdictions as it interferes with an individual's right to seek employment
and can be retaliatory in nature

Consequences of blacklisting
• Blacklisted employees may struggle to find new employment in their industry, leading to financial
hardship and damaged career prospects

• Employers engaging in blacklisting could face legal action, including claims of defamation, retaliation,
tortious interference, or antitrust violations

• Blacklisting can create a culture of fear and silence among current employees, who may be reluctant
to report misconduct or assert their rights

• Negative publicity surrounding blacklisting can harm an employer's reputation and ability to attract top
talent

Anti-blacklisting laws
• Some states have enacted laws specifically prohibiting employers from blacklisting former employees
or engaging in concerted efforts to prevent their re-employment

• These laws provide legal recourse for affected individuals and may impose penalties on employers
who violate them

• Federal labor laws (NLRA) prohibit blacklisting of employees for engaging in protected union activities

• Anti-retaliation provisions in various employment laws (Title VII, FLSA) may also apply to blacklisting
in response to an employee asserting their rights
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Tortious interference claims
• Tortious interference occurs when a third party intentionally disrupts an individual's prospective
business relationships, such as future employment

• Blacklisted employees may bring tortious interference claims against former employers who actively
seek to prevent them from securing new jobs

• To prevail, the employee must show the existence of a valid business expectancy, the employer's
knowledge of that expectancy, and intentional interference causing harm

• Employers can defend against these claims by demonstrating a legitimate business justification for
their actions or asserting qualified privilege

Retaliation vs blacklisting
• Retaliation occurs when an employer takes adverse action against an employee for engaging in
protected activities (filing discrimination complaints, participating in investigations)

• Blacklisting can be a form of retaliation if it is done in response to an employee asserting their legal
rights or reporting misconduct

• Retaliation is prohibited under various employment laws (Title VII, ADEA, ADA) and can lead to legal
liability for employers

• While blacklisting may not always be retaliatory, it is important for employers to ensure their actions
are not motivated by an employee's protected activities

Blacklisting and antitrust law
• Agreements among employers not to hire certain individuals or to share "do not hire" lists may violate
antitrust laws

• Antitrust laws prohibit agreements that unreasonably restrain competition, including in the labor
market

• Blacklisting arrangements can limit employees' ability to freely seek employment and suppress wages
by reducing job mobility

• Employers involved in blacklisting agreements may face civil and criminal penalties under antitrust
statutes (Sherman Act)

Blacklisting in unionized workplaces
• Federal labor law (NLRA) prohibits employers from discriminating against or blacklisting employees
for engaging in protected union activities

• This includes forming or joining unions, participating in collective bargaining, or engaging in concerted
activities for mutual aid and protection

• Employers cannot use hiring practices or reference policies to discourage union membership or
retaliate against union supporters

• Unions may file unfair labor practice charges with the NLRB against employers who engage in
blacklisting of union members
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Blacklisting and protected activities
• Blacklisting employees for engaging in protected activities is illegal under various employment laws

• Protected activities include filing discrimination complaints, participating in investigations, reporting
safety violations (OSHA), or taking protected leave (FMLA)

• Employers cannot use references or hiring practices to retaliate against employees who assert their
legal rights

• Employees who face blacklisting due to protected activities may have legal claims against their former
employer

Negligent referral liability
• Employers may face negligent referral liability if they provide false or misleading positive references
that lead to harm at a subsequent workplace

• This can occur if an employer fails to disclose known safety risks, violent tendencies, or serious
misconduct of a former employee

• Negligent referral claims arise when the former employer's omission leads to foreseeable harm to
others at the new workplace

• Employers should balance the need to provide truthful references with the potential risks of disclosing
sensitive information

Omissions in references
• Employers are generally not required to disclose all information about a former employee in a
reference, but material omissions can be problematic

• Omitting critical information, such as a history of violence or theft, may expose the employer to
negligent referral liability if harm occurs at the new workplace

• Employers should have consistent policies on what information to include or exclude in references to
avoid selective omissions that could be discriminatory

• When in doubt, employers may choose to provide only basic employment verification to minimize risks
associated with omissions

References and discrimination
• Reference policies and practices must not discriminate against employees based on protected
characteristics (race, gender, age, disability)

• Employers cannot provide negative references or refuse to provide references based on an
employee's membership in a protected class

• Consistently applying reference policies to all employees, regardless of protected status, can help
avoid discrimination claims

• Managers providing references should be trained on anti-discrimination laws and the importance of
avoiding biased or stereotypical language
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Neutral reference policies
• Many employers adopt neutral reference policies to minimize legal risks associated with providing
substantive references

• Under a neutral reference policy, the employer provides only basic factual information, such as dates
of employment, job titles, and salary history

• Neutral policies help ensure consistency in references and reduce the risk of defamation, negligent
referral, or discrimination claims

• Employers should have clear guidelines on what information can be shared under a neutral reference
policy and train managers accordingly

Negotiating references in severance
• Departing employees may seek to negotiate the terms of their references as part of a severance
agreement

• This can include specifying what information will be provided, designating a specific contact person for
references, or agreeing to a pre-approved reference letter

• Employers should carefully consider the implications of agreeing to special reference terms, as they
may set a precedent for future departing employees

• Any reference terms included in a severance agreement should be clearly documented and
communicated to those responsible for providing references

References and social media
• The rise of social media has added new complications to the reference process, as employers may
access publicly available information about job applicants

• Employers should exercise caution when using social media to screen applicants or gather
information, as it can lead to discrimination claims if protected characteristics are revealed

• Managers should refrain from providing references or commenting on former employees' job
performance on social media platforms

• Employers should have clear policies on the use of social media in the hiring process and train
managers on appropriate online conduct

Best practices for giving references
• Establish clear, consistent policies on providing references and designate specific individuals to
handle reference requests

• Obtain written consent from former employees before providing substantive references beyond basic
employment verification

• Stick to objective, job-related facts and avoid sharing personal opinions, rumors, or unsubstantiated
information

• Provide the same type of reference for similarly situated employees to avoid discrimination claims

• Keep records of reference requests and responses to demonstrate consistency and fairness in the
process
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Requesting references from applicants
• Employers should obtain written consent from job applicants before contacting their references

• Consistently request the same type and number of references from all applicants to avoid
discrimination claims

• Verify the identity and relationship of the reference provider to ensure the legitimacy of the information
received

• Ask job-related questions and avoid inquiring about protected characteristics or personal matters
unrelated to the applicant's qualifications

• Document the reference information received and maintain confidentiality to the extent possible

Verifying information in references
• Employers should take reasonable steps to verify the accuracy of information provided in references

• This may include contacting additional references, conducting background checks, or requesting
documentation of specific claims (e.g., certifications, awards)

• Employers should be cautious about relying solely on references when making hiring decisions, as
they may not always provide a complete or accurate picture of an applicant's qualifications

• Any discrepancies or red flags raised during the reference process should be addressed with the
applicant and carefully considered in the context of the overall application

• Employers should document their efforts to verify reference information and maintain records in
accordance with applicable laws and company policies
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Unit 11 – Employment Dispute Resolution
& Litigation
11.1 Alternative dispute resolution (ADR) methods
Alternative dispute resolution (ADR) offers ways to settle conflicts outside of court. These methods, like
negotiation, mediation, and arbitration, can be faster and cheaper than traditional litigation. They also allow
for more flexible solutions.

ADR has pros and cons. It can save money, speed up resolutions, and keep matters private. However, it
may limit discovery, appeal rights, and enforceability. Understanding the ADR process and its legal
framework is key for those considering these options.

Types of ADR methods
• Alternative Dispute Resolution (ADR) methods are techniques used to resolve disputes outside of
traditional litigation

• ADR methods can be less formal, more flexible, and often result in faster and more cost-effective
resolutions compared to court proceedings

Negotiation vs mediation
• Negotiation is a direct discussion between disputing parties to reach a mutually agreeable solution
without the involvement of a third party

• Mediation involves a neutral third party (mediator) who facilitates communication and negotiation
between disputing parties to help them reach a voluntary agreement

• Mediators do not have the authority to impose a decision on the parties (labor disputes, contract
negotiations)

Arbitration vs litigation
• Arbitration is a process where disputing parties present their case to a neutral third party (arbitrator)
who makes a binding decision

• Litigation involves filing a lawsuit in court, where a judge or jury makes a binding decision based on
applicable laws

• Arbitration is often faster, less formal, and more private than litigation (commercial disputes, consumer
complaints)

Advantages of ADR
• ADR methods offer several benefits compared to traditional litigation, making them attractive options
for resolving disputes in various contexts, including employment law

Cost savings
• ADR methods are generally less expensive than litigation due to reduced legal fees, court costs, and
other associated expenses
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• Streamlined procedures and faster resolution times in ADR contribute to overall cost savings for the
parties involved

Faster resolution
• ADR methods often result in quicker resolutions compared to lengthy court proceedings

• Simplified procedures, flexibility in scheduling, and the absence of strict legal formalities enable faster
dispute resolution

Confidentiality
• Many ADR methods, such as mediation and arbitration, are conducted in private settings, ensuring
confidentiality of the proceedings

• Confidentiality helps protect sensitive information, trade secrets, and reputations of the parties
involved (workplace disputes, sexual harassment claims)

Preserving relationships
• ADR methods focus on collaborative problem-solving and mutually agreeable solutions, which can
help maintain or rebuild relationships between disputing parties

• Preserving relationships is particularly important in ongoing business partnerships, employment
situations, or family matters

Disadvantages of ADR
• While ADR methods offer several benefits, they also have some limitations and potential drawbacks
that parties should consider before choosing an ADR approach

Lack of formal discovery
• ADR methods often have limited or no formal discovery processes, such as depositions or extensive
document exchange

• The absence of comprehensive discovery can make it challenging to uncover all relevant facts and
evidence (employment discrimination cases)

Limited appeal rights
• In many ADR methods, particularly binding arbitration, the decision is final and binding with limited
grounds for appeal

• The lack of extensive appeal rights can be a disadvantage if a party believes the outcome is unfair or
legally incorrect

Potential for bias
• In some cases, the selection of a neutral third party (mediator or arbitrator) may be influenced by
factors such as personal relationships, industry connections, or repeat appointments

• The potential for bias can undermine the fairness and impartiality of the ADR process (mandatory
arbitration clauses in employment contracts)
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Enforceability issues
• While ADR agreements and outcomes are generally enforceable, there may be challenges in ensuring
compliance, particularly in non-binding methods like mediation

• Enforcing ADR decisions across jurisdictions or when one party is uncooperative can be complex and
time-consuming

Negotiation process
• Negotiation is a structured process that involves direct communication between disputing parties to
reach a mutually acceptable resolution

• Understanding the key stages of negotiation can help parties effectively prepare, participate, and
achieve their desired outcomes

Preparation and planning
• Parties identify their interests, goals, and priorities, as well as those of the other party

• Gathering relevant information, determining the best alternative to a negotiated agreement (BATNA),
and developing a negotiation strategy are crucial steps

Opening statements
• Parties begin the negotiation by stating their positions, perspectives, and initial proposals

• Opening statements set the tone for the negotiation and provide an opportunity to establish common
ground

Bargaining and problem-solving
• Parties engage in a series of offers, counteroffers, and discussions to find a mutually acceptable
solution

• Techniques such as active listening, asking questions, and brainstorming creative options can
facilitate effective problem-solving

Closure and agreement
• Once a mutually acceptable solution is reached, parties formalize the agreement in writing

• The written agreement should clearly outline the terms, conditions, and responsibilities of each party
to ensure a durable resolution

Mediation process
• Mediation is a structured process in which a neutral third party (mediator) assists disputing parties in
reaching a voluntary agreement

• Understanding the key stages of mediation can help parties effectively engage in the process and
work towards a mutually beneficial outcome

Selection of mediator
• Parties jointly select a mediator who is impartial, knowledgeable, and skilled in facilitating negotiations
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• Mediators may be chosen based on their expertise in the subject matter, experience, or
recommendations from trusted sources

Mediator's role and authority
• The mediator's role is to facilitate communication, promote understanding, and guide parties towards
a resolution

• Mediators do not have the authority to impose a decision; instead, they help parties generate options
and reach a voluntary agreement

Joint and private sessions
• Mediation often involves a combination of joint sessions, where all parties are present, and private
caucuses, where the mediator meets with each party separately

• Private caucuses allow parties to share confidential information and explore potential solutions without
the presence of the other party

Reaching a settlement
• The mediator helps parties identify their underlying interests, generate creative options, and evaluate
potential solutions

• If a mutually acceptable agreement is reached, the terms are documented in a written settlement
agreement

Arbitration process
• Arbitration is a process where disputing parties submit their case to a neutral third party (arbitrator) for
a binding decision

• Understanding the key stages of arbitration can help parties effectively prepare and participate in the
process

Selection of arbitrator(s)
• Parties may jointly select a single arbitrator or a panel of arbitrators, depending on the complexity of
the case and the arbitration agreement

• Arbitrators are often chosen based on their expertise, impartiality, and experience in the subject
matter of the dispute

Arbitrator's role and authority
• The arbitrator's role is to hear the case, evaluate the evidence, and render a binding decision

• Arbitrators have the authority to determine the outcome of the dispute, which is typically final and
enforceable

Presentation of evidence
• Parties present their case to the arbitrator through oral arguments, witness testimonies, and
submission of relevant documents
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• The arbitration process may involve a more streamlined presentation of evidence compared to
traditional litigation

Arbitrator's decision
• After considering the evidence and arguments presented, the arbitrator issues a written decision
(award) that outlines the findings and the resolution of the dispute

• The arbitrator's decision is generally binding and enforceable, with limited grounds for appeal

Legal framework for ADR
• ADR methods operate within a legal framework that includes federal and state laws, as well as
court-annexed programs

• Understanding the legal basis for ADR is crucial for parties considering or engaging in these
processes

Federal Arbitration Act
• The Federal Arbitration Act (FAA) is a federal law that governs arbitration agreements and
proceedings in the United States

• The FAA establishes the validity and enforceability of arbitration agreements, as well as the
procedures for conducting arbitrations and enforcing awards

State laws on ADR
• Many states have their own laws and regulations governing ADR methods, which may supplement or
differ from federal laws

• State laws may address issues such as the enforceability of ADR agreements, the qualifications of
mediators and arbitrators, and the confidentiality of ADR proceedings

Court-annexed ADR programs
• Some courts have established ADR programs that are integrated into the court system, such as
court-ordered mediation or arbitration

• Court-annexed ADR programs aim to reduce court caseloads, encourage early settlement, and
provide parties with alternative resolution options

ADR in employment contracts
• ADR methods are increasingly used in employment contracts to resolve disputes between employees
and employers

• Understanding the key considerations for ADR in employment contracts is essential for both
employees and employers

Mandatory vs voluntary ADR
• Employment contracts may include mandatory ADR clauses, requiring employees to use a specific
ADR method to resolve disputes

• Voluntary ADR allows parties to choose whether to engage in an ADR process after a dispute arises
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Pre-dispute vs post-dispute agreements
• Pre-dispute ADR agreements are typically included in employment contracts, requiring parties to use
ADR for future disputes

• Post-dispute ADR agreements are reached after a dispute has arisen, with parties agreeing to use an
ADR method to resolve the specific issue

Enforceability of ADR clauses
• The enforceability of ADR clauses in employment contracts depends on various factors, such as the
clarity of the language, the fairness of the process, and compliance with legal requirements

• Courts may scrutinize ADR clauses to ensure they do not violate employees' rights or public policy
(unconscionable terms, waiver of statutory rights)

Ethical considerations in ADR
• ADR methods involve various ethical considerations that parties, mediators, and arbitrators must
navigate to ensure fair and just outcomes

• Understanding and adhering to ethical principles is crucial for maintaining the integrity and
effectiveness of ADR processes

Neutrality and impartiality
• Mediators and arbitrators must maintain neutrality and impartiality throughout the ADR process

• They should disclose any potential conflicts of interest and avoid actions that may create the
appearance of bias or favoritism

Confidentiality and privacy
• ADR proceedings are generally confidential, with participants agreeing not to disclose information
shared during the process

• Mediators and arbitrators must respect the confidentiality of the proceedings and protect the privacy of
the parties involved

Informed consent and voluntariness
• Parties should enter into ADR processes with informed consent, understanding the nature,
procedures, and potential outcomes of the chosen method

• Participation in ADR should be voluntary, with parties free from coercion or undue influence

Conflicts of interest
• Mediators and arbitrators must identify and disclose any actual or potential conflicts of interest that
may affect their impartiality

• Conflicts of interest can arise from personal, financial, or professional relationships with the parties or
the subject matter of the dispute
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11.2 Mediation and arbitration in employment disputes
Employment disputes can be resolved through mediation or arbitration, offering alternatives to traditional
litigation. These methods provide faster, less formal ways to address workplace conflicts, often preserving
relationships and reducing costs for both employers and employees.

Mediation involves a neutral third party facilitating communication to reach a voluntary agreement.
Arbitration, on the other hand, results in a binding decision from an arbitrator. Both processes have pros
and cons, and understanding their nuances is crucial for effective dispute resolution in the workplace.

Mediation for employment disputes
• Mediation is a voluntary process where a neutral third party facilitates communication between
disputing parties to reach a mutually acceptable resolution

• Mediation offers a less formal and more collaborative approach to resolving employment disputes
compared to litigation or arbitration

Benefits of mediation
• Allows parties to maintain control over the outcome and craft creative solutions tailored to their
specific needs

• Preserves relationships by fostering open communication and understanding between the parties

• Reduces costs and time associated with lengthy court proceedings or arbitration hearings

• Provides a confidential setting for discussing sensitive issues without public disclosure

Mediation vs litigation
• Mediation is a consensual process where parties voluntarily participate and retain decision-making
authority, while litigation involves a court-imposed decision

• Mediation focuses on finding a mutually satisfactory resolution, whereas litigation is an adversarial
process with a win-lose outcome

• Mediation is typically faster and less expensive than litigation, which can involve extensive discovery,
motions, and appeals

Role of mediator
• Facilitates communication between the parties by encouraging open dialogue and active listening

• Helps parties identify underlying interests, clarify issues, and generate potential solutions

• Maintains neutrality and impartiality throughout the process, without favoring one party over the other

• Manages the mediation process by setting ground rules, keeping discussions on track, and ensuring a
balanced participation

Stages of mediation process
• Pre-mediation: parties agree to mediate, select a mediator, and exchange relevant information

• Opening session: mediator explains the process, establishes ground rules, and allows parties to
present their perspectives
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• Private caucuses: mediator meets separately with each party to discuss concerns, explore options,
and assess flexibility

• Negotiation: parties engage in guided discussions to find common ground and generate potential
solutions

• Closure: parties reach an agreement or decide to terminate the process, and the mediator documents
the outcome

Preparing for mediation
• Identify key issues and interests to be addressed during the mediation

• Gather relevant documents and information to support your position

• Assess your best alternative to a negotiated agreement (BATNA) and worst alternative to a negotiated
agreement (WATNA)

• Develop a range of potential solutions or options for resolving the dispute

• Select a representative with authority to make decisions and communicate effectively

Confidentiality in mediation
• Mediation discussions are generally confidential and cannot be used as evidence in subsequent legal
proceedings

• Confidentiality encourages parties to be candid and explore settlement options without fear of
admissions being used against them

• Mediators are bound by ethical rules to maintain the confidentiality of information shared during the
process

• Exceptions to confidentiality may include threats of violence, child abuse, or other legally required
disclosures

Enforceability of mediated agreements
• Mediated agreements are typically memorialized in writing and signed by both parties

• Courts generally enforce mediated agreements as binding contracts, subject to standard contract
defenses (fraud, duress, unconscionability)

• Parties can stipulate to the agreement's enforceability by including specific language or filing the
agreement with the court

• Breaching a mediated agreement can result in a breach of contract claim or a motion to enforce the
settlement

Arbitration for employment disputes
• Arbitration is a private dispute resolution process where a neutral third party (arbitrator) hears
evidence and renders a binding decision

• Arbitration is commonly used to resolve employment disputes, particularly when parties have a
contractual agreement to arbitrate
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Arbitration vs mediation
• Arbitration involves a neutral third party making a binding decision, while mediation focuses on
facilitating a voluntary agreement between the parties

• Arbitration is typically more formal and structured than mediation, with rules governing evidence,
procedure, and decision-making

• The outcome of arbitration is usually final and binding, subject to limited judicial review, whereas
mediation agreements are enforceable as contracts

Mandatory arbitration clauses
• Employment contracts often include mandatory arbitration clauses requiring employees to resolve
disputes through arbitration rather than litigation

• These clauses are generally enforceable under the Federal Arbitration Act, which preempts conflicting
state laws

• Critics argue that mandatory arbitration can limit employees' access to courts and favor employers
who are repeat players in the arbitration system

• Some states have enacted laws limiting the enforceability of mandatory arbitration clauses in certain
contexts (sexual harassment claims)

Selecting an arbitrator
• Parties can agree on a specific arbitrator or use a selection process provided by an arbitration
organization (American Arbitration Association)

• Arbitrators are typically chosen based on their expertise, experience, and impartiality

• Parties may have the opportunity to strike potential arbitrators or rank their preferences

• Arbitration agreements often specify the qualifications or characteristics of the arbitrator (retired judge,
industry expert)

Rules of arbitration proceedings
• Arbitration proceedings are governed by the rules of the arbitration organization or the parties'
agreement

• Common rules address issues such as pleadings, discovery, evidence, hearings, and awards

• Arbitration rules generally provide for a more streamlined and less formal process than court litigation

• Parties can often modify or customize the rules to suit their specific needs or preferences

Evidence in arbitration
• Arbitrators have broad discretion to determine the admissibility and weight of evidence

• Arbitration typically allows for more relaxed evidentiary rules than court proceedings (hearsay,
relevance)

• Parties can agree to limit or expand the scope of discovery and the types of evidence allowed
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• Arbitrators may consider evidence that would be inadmissible in court if they find it relevant and
reliable

Arbitrator's decision
• Arbitrators issue a written decision (award) after considering the evidence and arguments presented

• Awards typically include findings of fact, conclusions of law, and a determination of the parties' rights
and obligations

• Arbitrators may have the authority to award damages, injunctive relief, or other remedies as provided
by the parties' agreement or applicable law

• Arbitration awards are generally final and binding, with limited grounds for appeal or judicial review

Enforcing arbitration awards
• Arbitration awards can be enforced through the courts as a judgment, subject to the limited grounds
for vacatur under the Federal Arbitration Act or state law

• Grounds for vacating an award include arbitrator corruption, fraud, evident partiality, or exceeding the
scope of authority

• Courts generally defer to arbitrators' decisions and will not review the merits of the award absent
exceptional circumstances

• Parties can also seek confirmation of the award, which converts it into a court judgment for
enforcement purposes

Pros and cons of arbitration
• Advantages:

• Faster and less expensive than litigation

• More flexible and customizable process

• Greater privacy and confidentiality

• Ability to choose a subject matter expert as the decision-maker

• Disadvantages:

• Limited discovery and evidentiary rules may hinder a party's ability to present their case

• Lack of a jury trial and public accountability

• Limited grounds for appeal or judicial review of arbitrator's decision

• Potential for bias or unfairness, particularly in mandatory arbitration contexts

Legal framework for ADR
• Alternative Dispute Resolution (ADR) methods, such as mediation and arbitration, are governed by a
combination of federal and state laws, as well as contractual agreements between parties



Fiveable archived study guides Page 321

Federal Arbitration Act
• The Federal Arbitration Act (FAA) is a federal law that governs the enforceability of arbitration
agreements in contracts involving interstate commerce

• The FAA preempts conflicting state laws and establishes a strong federal policy favoring arbitration

• Under the FAA, arbitration agreements are valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract

• The FAA provides limited grounds for vacating, modifying, or correcting arbitration awards, ensuring
finality and limited judicial review

State laws on arbitration
• Many states have adopted the Uniform Arbitration Act (UAA) or the Revised Uniform Arbitration Act
(RUAA), which provide a framework for arbitration proceedings and enforcement

• State arbitration laws may address issues such as arbitrator qualifications, disclosure requirements,
and procedures for confirming or vacating awards

• Some states have enacted laws limiting the enforceability of mandatory arbitration clauses in certain
contexts (consumer, employment, or insurance contracts)

• State laws may also provide for specific ADR programs or requirements in particular industries or
types of disputes

Court's role in compelling arbitration
• Courts play a critical role in enforcing arbitration agreements and compelling parties to arbitrate when
a valid agreement exists

• Under the FAA, courts must stay litigation and compel arbitration when a party invokes a valid
arbitration agreement

• Courts may also intervene to appoint arbitrators, enforce subpoenas, or provide provisional remedies
in aid of arbitration

• However, courts generally defer to the arbitrator's authority to decide gateway issues of arbitrability,
such as the scope and validity of the arbitration agreement

Arbitration fairness concerns
• Critics argue that mandatory arbitration clauses can be unfair to employees, consumers, and other
parties with unequal bargaining power

• Concerns include the potential for bias in favor of repeat players (employers), limited discovery and
evidentiary rules, and the lack of public accountability

• Some advocates propose reforms to address these concerns, such as prohibiting mandatory
arbitration in certain contexts or requiring greater transparency and fairness in arbitration proceedings

• Legislative efforts, such as the proposed Arbitration Fairness Act, seek to limit the enforceability of
mandatory arbitration clauses in employment, consumer, and civil rights disputes
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Due process in arbitration
• Arbitration proceedings must comply with basic due process requirements to ensure fairness and
protect parties' rights

• Due process in arbitration typically includes the right to notice, an opportunity to be heard, and a
neutral decision-maker

• Arbitrators must disclose any potential conflicts of interest or biases that may affect their impartiality

• Parties should have a reasonable opportunity to present their case, including presenting evidence and
cross-examining witnesses

• Arbitrators must provide a reasoned award that explains the basis for their decision and complies with
the parties' agreement and applicable law

Arbitration for discrimination claims
• Employment discrimination claims, such as those brought under Title VII, the Age Discrimination in
Employment Act (ADEA), or the Americans with Disabilities Act (ADA), can be subject to mandatory
arbitration agreements

• The U.S. Supreme Court has upheld the enforceability of arbitration agreements for statutory
discrimination claims, finding that they do not inherently conflict with the purposes of anti-discrimination
laws

• However, some argue that arbitration may not provide the same level of protection and remedies as
court proceedings for discrimination claims

• Employers must ensure that arbitration agreements and proceedings for discrimination claims comply
with due process requirements and do not unduly limit employees' rights or remedies

Designing ADR programs
• Organizations can design and implement ADR programs to manage and resolve employment disputes
effectively, efficiently, and fairly

Drafting arbitration agreements
• Arbitration agreements should be clearly written, easily understandable, and conspicuously presented
to employees

• Key terms to include: scope of covered claims, selection of arbitrator, applicable rules and procedures,
location of arbitration, and allocation of costs

• Agreements should be reviewed for compliance with applicable federal and state laws, as well as
industry-specific regulations

• Consider including provisions for mediation or other informal dispute resolution processes prior to
arbitration

Choosing between arbitration and mediation
• Factors to consider when choosing between arbitration and mediation:

• Nature and complexity of the disputes
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• Importance of maintaining relationships

• Need for a binding decision vs. a voluntary agreement

• Desire for confidentiality and privacy

• Cost and time considerations

• Some ADR programs may include a multi-step process, such as mediation followed by arbitration if
the parties fail to reach an agreement

Cost considerations for ADR
• ADR processes can provide cost savings compared to litigation, but organizations should carefully
consider the allocation of costs

• Arbitration agreements may specify how costs (arbitrator fees, administrative expenses, attorneys'
fees) will be allocated between the parties

• Some organizations may cover the costs of ADR to encourage its use and ensure fairness for
employees

• Cost provisions should be reviewed for compliance with applicable laws and regulations, such as
limitations on employees' ability to vindicate their statutory rights

Time frames for resolution
• ADR programs should establish clear time frames for initiating and completing the dispute resolution
process

• Mediation can often be completed within a few weeks or months, while arbitration may take several
months to a year, depending on the complexity of the case

• Time limits for filing claims, selecting neutrals, conducting discovery, and issuing decisions should be
specified in the ADR agreement or program rules

• Expedited procedures may be available for certain types of disputes or under specific circumstances
(imminent harm, irreparable damage)

Customizing ADR procedures
• Organizations can tailor ADR procedures to fit their specific needs, culture, and types of disputes

• Customization options may include: selection criteria for neutrals, scope of discovery, evidentiary
rules, hearing formats, and award requirements

• Industry-specific ADR programs can be designed to address common issues and incorporate best
practices

• Customized procedures should balance efficiency and fairness, ensuring that parties have a
meaningful opportunity to present their case

Training managers on ADR
• Managers and supervisors should receive training on the organization's ADR program, its benefits,
and their roles and responsibilities



Fiveable archived study guides Page 324

• Training topics may include: identifying and reporting disputes, participating in mediation or arbitration,
maintaining confidentiality, and implementing resolutions

• Managers should understand the importance of early intervention and informal resolution techniques
to prevent disputes from escalating

• Training can also cover best practices for documenting performance issues, communicating with
employees, and complying with anti-discrimination and anti-retaliation laws

Communicating ADR policies
• Organizations should clearly communicate their ADR policies and procedures to all employees,
preferably during the onboarding process and through regular reminders

• Communication methods may include employee handbooks, intranet sites, posters, and training
sessions

• Employees should understand the types of disputes covered by the ADR program, how to initiate the
process, and what to expect during mediation or arbitration

• Organizations should emphasize the benefits of ADR, such as faster resolution, greater control over
the outcome, and improved relationships

• Communications should also address the organization's commitment to fairness, neutrality, and
non-retaliation for participating in the ADR process

11.3 Administrative agencies (EEOC, NLRB, DOL)
Administrative agencies like the EEOC, NLRB, and DOL play a crucial role in enforcing employment laws.
They investigate complaints, issue regulations, and adjudicate disputes related to discrimination, labor
relations, wages, and workplace safety.

These agencies bridge the gap between lawmakers and courts, providing a specialized framework for
addressing employment issues. Their enforcement powers, including investigation, adjudication, and
rulemaking, are essential for ensuring compliance and protecting workers' rights in various industries.

Role of administrative agencies
• Administrative agencies, such as the EEOC, NLRB, and DOL, play a crucial role in enforcing and
implementing employment laws in the United States

• These agencies are responsible for investigating complaints, issuing regulations, and adjudicating
disputes related to their respective areas of jurisdiction

• Administrative agencies serve as a bridge between the legislative branch, which creates employment
laws, and the judicial branch, which interprets and applies those laws in specific cases

EEOC responsibilities
• Enforces federal laws prohibiting employment discrimination based on race, color, religion, sex,
national origin, age, disability, or genetic information (Title VII, ADEA, ADA, GINA)

• Investigates charges of discrimination filed by employees or job applicants

• Attempts to resolve charges through conciliation or mediation

• Files lawsuits against employers in cases of significant or systemic discrimination
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• Issues guidance and regulations interpreting anti-discrimination laws

NLRB responsibilities
• Enforces the National Labor Relations Act (NLRA), which protects the rights of employees to engage
in collective bargaining and other concerted activities

• Conducts elections to determine whether employees wish to be represented by a union

• Investigates and remedies unfair labor practices committed by employers or unions

• Interprets the NLRA through adjudication and rulemaking

• Promotes stable labor-management relations and prevents disruptions to commerce

DOL responsibilities
• Enforces federal laws related to wages, hours, and working conditions, such as the Fair Labor
Standards Act (FLSA), Family and Medical Leave Act (FMLA), and Occupational Safety and Health Act
(OSHA)

• Investigates complaints and conducts audits to ensure compliance with these laws

• Issues regulations and guidance interpreting wage and hour, leave, and workplace safety laws

• Provides compliance assistance and education to employers and employees

• Administers programs related to unemployment insurance, workers' compensation, and employee
benefits

Enforcement powers
• Administrative agencies have various tools at their disposal to enforce employment laws and hold
violators accountable

• These enforcement powers are essential for ensuring compliance and deterring future violations

• The specific enforcement powers vary depending on the agency and the laws it enforces, but
generally include investigation, adjudication, and rulemaking authority

Investigation procedures
• Agencies typically initiate investigations based on complaints filed by employees, referrals from other
agencies, or on their own initiative

• Investigators gather evidence through interviews, document requests, and on-site inspections

• Agencies have subpoena power to compel the production of documents and testimony

• Investigations may result in a finding of no violation, a settlement, or further enforcement action

Adjudication processes
• Many agencies have the authority to adjudicate disputes through administrative hearings or trials

• These proceedings are typically less formal than court trials but still involve the presentation of
evidence and arguments by both sides
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• Administrative law judges (ALJs) or other agency officials preside over the hearings and issue
decisions

• Agencies may order remedies such as back pay, reinstatement, or penalties based on the outcome of
the adjudication

Rulemaking authority
• Some agencies have the power to issue binding regulations interpreting and implementing the laws
they enforce

• Rulemaking involves a public notice and comment process, where interested parties can provide input
on proposed rules

• Final rules have the force of law and can be enforced through agency actions or private lawsuits

• Agencies may also issue non-binding guidance documents, such as opinion letters or policy
statements, to clarify their interpretation of the law

Interaction with courts
• While administrative agencies have significant enforcement powers, their actions are subject to
judicial review and oversight

• Courts play a crucial role in ensuring that agencies act within the scope of their statutory authority and
in accordance with due process

• The interaction between agencies and courts is governed by principles of administrative law and can
have important implications for the development of employment law

Judicial review of agency decisions
• Parties who are dissatisfied with an agency's decision may seek judicial review in federal court

• The scope of review depends on the specific statute and the type of agency action being challenged

• Courts generally defer to an agency's factual findings and policy judgments but may overturn
decisions that are arbitrary, capricious, or contrary to law

• Judicial review serves as a check on agency power and ensures that agencies follow proper
procedures and respect constitutional rights

Deference to agency interpretations
• Under the Chevron doctrine, courts often defer to an agency's reasonable interpretation of an
ambiguous statute it is charged with administering

• This deference is based on the idea that agencies have specialized expertise and are better
positioned than courts to make policy judgments in their areas of responsibility

• However, courts may refuse to defer to agency interpretations that are clearly contrary to the statute's
text or purpose, or that raise serious constitutional concerns

• The degree of deference given to agency interpretations can have significant implications for the
development of employment law
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Enforcement of agency orders
• Courts play a critical role in enforcing agency orders and ensuring compliance with employment laws

• Agencies may seek court enforcement of their orders, such as injunctions or monetary judgments, if
employers fail to comply voluntarily

• Employers may also challenge the validity of agency orders in court, arguing that the agency
exceeded its authority or violated due process

• The ability to seek court enforcement of agency orders is an important tool for ensuring the
effectiveness of administrative enforcement

Complaint filing process
• The complaint filing process is the primary means by which employees can seek redress for violations
of employment laws

• Each agency has its own procedures for filing complaints, but there are some common elements and
requirements

• Understanding the complaint filing process is essential for employees who believe their rights have
been violated and for employers who need to respond to complaints

Eligibility requirements
• To file a complaint with an agency, an employee must meet certain eligibility requirements

• These requirements vary depending on the specific law and agency but may include:

• Being an employee or job applicant covered by the law

• Suffering an adverse employment action or harassment

• Filing the complaint within the applicable statute of limitations

• Employees who do not meet these requirements may be barred from pursuing a complaint or may
need to seek relief through other means

Statute of limitations
• Each employment law has a specific time limit, or statute of limitations, for filing a complaint with the
relevant agency

• These time limits are generally short, ranging from 180 days to 300 days from the date of the alleged
violation

• Failing to file a complaint within the statute of limitations may result in the complaint being dismissed,
even if the underlying claim has merit

• Employees should be aware of the applicable statute of limitations and act promptly to preserve their
rights

Exhaustion of administrative remedies
• Before filing a lawsuit in court, employees are generally required to exhaust their administrative
remedies by filing a complaint with the appropriate agency
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• This requirement is designed to give the agency an opportunity to investigate and resolve the dispute
without the need for litigation

• Failure to exhaust administrative remedies may result in the dismissal of a subsequent lawsuit

• In some cases, employees may be able to proceed directly to court if the agency fails to act on their
complaint within a certain time period or if they receive a "right to sue" letter from the agency

Remedies available
• Administrative agencies have the authority to order various remedies for violations of employment
laws

• These remedies are designed to compensate employees for the harm they have suffered and to deter
future violations by employers

• The specific remedies available depend on the law and the agency but may include reinstatement,
back pay, damages, and injunctive relief

Reinstatement and back pay
• Reinstatement is a remedy that requires an employer to restore an employee to their former position
or a comparable position

• This remedy is often used in cases of wrongful termination or retaliation, where the employee was
fired for an unlawful reason

• Back pay is a monetary award that compensates an employee for the wages and benefits they lost as
a result of the employer's unlawful action

• Back pay is typically calculated from the date of the adverse action to the date of reinstatement or the
date the employee finds new employment

Compensatory and punitive damages
• Compensatory damages are a monetary award that compensates an employee for the emotional
distress, pain and suffering, and other non-economic harm caused by the employer's unlawful conduct

• Punitive damages are a monetary award that is designed to punish an employer for particularly
egregious or malicious conduct and to deter future violations

• The availability and amount of compensatory and punitive damages are limited by statute and may
depend on the size of the employer and the type of violation

Injunctive relief
• Injunctive relief is a remedy that requires an employer to take specific actions or refrain from certain
conduct in order to prevent future violations of the law

• This may include requiring an employer to change its policies or practices, provide training to
employees or supervisors, or post notices informing employees of their rights

• Injunctive relief is often used in cases of systemic or recurring violations, where monetary damages
alone may not be sufficient to address the problem

• Agencies may seek injunctive relief on their own initiative or at the request of a complaining party
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Appellate review
• Parties who are dissatisfied with an agency's decision or order may have the right to seek appellate
review

• Appellate review is a process by which a higher authority within the agency or a court reviews the
decision for errors of law or fact

• The availability and scope of appellate review depend on the specific law and agency involved

Administrative appeals process
• Many agencies have an internal appeals process that allows parties to challenge the initial decision of
an agency official or administrative law judge

• The appeals process may involve a hearing before a higher-level official or a review of the record by
an appeals board or council

• The standard of review on administrative appeal may be de novo (a fresh look at the evidence) or may
be limited to certain issues or to the question of whether the initial decision was supported by
substantial evidence

• Exhausting the administrative appeals process is often a prerequisite to seeking judicial review

Judicial review standards
• If a party is still dissatisfied after exhausting the administrative appeals process, they may seek judicial
review in federal court

• The standard of review on judicial review is generally more deferential to the agency than on
administrative appeal

• Under the "arbitrary and capricious" standard, a court will uphold an agency's decision unless it is
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law

• Under the "substantial evidence" standard, a court will uphold an agency's factual findings if they are
supported by substantial evidence in the record as a whole

Scope of review
• The scope of judicial review refers to the issues that a court will consider and the evidence it will
review in evaluating an agency's decision

• In most cases, the court will limit its review to the administrative record that was before the agency at
the time of its decision

• The court generally will not consider new evidence or arguments that were not presented to the
agency, unless there are exceptional circumstances

• The court may also limit its review to certain legal issues, such as whether the agency exceeded its
statutory authority or violated the Constitution, and may defer to the agency's interpretation of the law or
its own regulations

Compliance and enforcement
• Ensuring compliance with employment laws and enforcing agency orders are critical functions of
administrative agencies
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• Agencies use a variety of tools and strategies to promote compliance and deter violations, including
education, outreach, and penalties

• Effective compliance and enforcement programs are essential for protecting workers' rights and
creating a level playing field for employers

Voluntary compliance programs
• Many agencies offer voluntary compliance programs that encourage employers to proactively identify
and correct violations of employment laws

• These programs may involve self-audits, training, or other measures designed to help employers
understand and comply with their legal obligations

• Employers who participate in voluntary compliance programs may be eligible for reduced penalties or
other incentives

• Voluntary compliance programs can be an effective way to prevent violations and promote a culture of
compliance within an organization

Penalties for non-compliance
• Employers who violate employment laws or fail to comply with agency orders may be subject to
various penalties, including monetary fines, back pay awards, and injunctive relief

• The amount and type of penalties depend on the specific law and the severity of the violation

• In some cases, penalties may be assessed on a per-violation or per-employee basis, which can result
in significant liability for employers

• Agencies may also seek criminal penalties for willful or repeated violations of certain laws, such as the
Occupational Safety and Health Act

Monitoring and reporting requirements
• To ensure ongoing compliance with employment laws and agency orders, agencies may impose
monitoring and reporting requirements on employers

• These requirements may include regular inspections, audits, or reports on the employer's compliance
efforts

• Employers may also be required to post notices informing employees of their rights or to provide
training to employees or supervisors

• Monitoring and reporting requirements can help agencies identify and correct violations early, before
they become more serious or widespread

Interagency coordination
• Employment laws are enforced by multiple federal agencies, each with its own jurisdiction and
enforcement powers

• To avoid duplication of effort and ensure consistent enforcement, agencies often coordinate their
activities through various mechanisms

• Effective interagency coordination can help agencies leverage their resources and expertise to
achieve better outcomes for workers and employers



Fiveable archived study guides Page 331

Overlapping jurisdictions
• Many employment laws have overlapping or complementary provisions that are enforced by different
agencies

• For example, both the EEOC and the DOL enforce provisions related to equal pay, while both the
NLRB and the DOL enforce provisions related to employee rights under the NLRA

• Agencies with overlapping jurisdictions may coordinate their investigations or enforcement actions to
avoid inconsistent results or duplicative efforts

• Interagency agreements or memoranda of understanding may clarify the roles and responsibilities of
each agency in areas of overlapping jurisdiction

Memoranda of understanding
• Memoranda of understanding (MOUs) are formal agreements between agencies that outline their
respective roles and responsibilities in enforcing employment laws

• MOUs may address issues such as information sharing, joint investigations, or referral of complaints
between agencies

• MOUs can help ensure that agencies are working together effectively and efficiently to enforce the law
and protect workers' rights

• MOUs are typically public documents that provide transparency and accountability for the agencies'
enforcement activities

Joint enforcement initiatives
• In some cases, agencies may undertake joint enforcement initiatives to address specific problems or
industries with a high incidence of violations

• Joint initiatives may involve coordinated investigations, outreach, or enforcement actions by multiple
agencies

• For example, the EEOC and the DOL have collaborated on initiatives to address pay discrimination
and to protect the rights of vulnerable workers, such as immigrants and temporary workers

• Joint enforcement initiatives can be an effective way to leverage the expertise and resources of
multiple agencies to achieve greater impact and deterrence

Recent developments and trends
• Employment law is a dynamic and evolving field, shaped by changes in the economy, technology, and
social norms

• Administrative agencies play a key role in interpreting and applying employment laws to new and
emerging issues

• Staying informed about recent developments and trends is essential for employers, employees, and
practitioners in the field of employment law

Significant case law
• Court decisions can have a significant impact on the interpretation and application of employment
laws
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• Recent Supreme Court cases have addressed issues such as the scope of Title VII's prohibition on
sex discrimination, the standard for proving age discrimination under the ADEA, and the enforceability
of class action waivers in employment arbitration agreements

• Lower court decisions have also grappled with emerging issues such as the classification of gig
economy workers and the use of algorithms in hiring and promotion decisions

• Staying up-to-date on significant case law developments can help employers and employees
understand their rights and obligations under the law

Proposed regulatory changes
• Administrative agencies periodically propose changes to their regulations to reflect new legal
developments, policy priorities, or practical concerns

• Recent proposed changes have addressed issues such as the salary threshold for overtime
exemptions under the FLSA, the definition of "joint employer" under the NLRA, and the standard for
proving workplace harassment under Title VII

• Proposed regulatory changes are subject to a public notice and comment process, which allows
stakeholders to provide input and feedback on the proposed rules

• Employers and employees should monitor proposed regulatory changes and consider submitting
comments to ensure that their interests are represented in the rulemaking process

Emerging issues and challenges
• The COVID-19 pandemic has raised new and complex issues for employers and employees, such as
the scope of leave entitlements under the FMLA and the duty to provide a safe workplace under OSHA

• The increasing use of artificial intelligence and other technologies in the workplace has also raised
concerns about potential discrimination and privacy violations

• Other emerging issues include the rise of remote work, the impact of social media on the workplace,
and the growing focus on diversity, equity, and inclusion in employment practices

• Addressing these emerging issues and challenges will require ongoing dialogue and collaboration
among agencies, employers, employees, and other stakeholders in the field of employment law

11.4 Employment discrimination lawsuits
Employment discrimination lawsuits are a crucial aspect of workplace rights. These legal actions protect
employees from unfair treatment based on protected characteristics like race, gender, age, or disability.
Understanding the types, elements, and procedures involved is essential for both employers and
employees.

Discrimination claims involve complex legal frameworks, including burden-shifting and various defenses.
Key aspects include proving membership in a protected class, adverse employment action, and a causal
link. Employers must navigate these issues carefully to avoid liability and maintain fair workplace practices.

Types of employment discrimination
• Employment discrimination occurs when an employer treats an employee or job applicant unfavorably
based on certain protected characteristics
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• Two main types of employment discrimination are disparate treatment and disparate impact, which
differ in how the discrimination is manifested and proven

Disparate treatment vs disparate impact
• Disparate treatment discrimination involves intentionally treating an individual differently based on
their membership in a protected class (race, gender)

• Requires showing that the employer acted with discriminatory intent or motive

• Disparate impact discrimination occurs when a facially neutral policy or practice has a
disproportionately negative effect on a protected class

• Does not require proof of discriminatory intent, but rather focuses on the discriminatory consequences
of the employer's actions

Protected classes under federal law
• Federal anti-discrimination laws prohibit employment discrimination based on certain protected
characteristics

• Title VII of the Civil Rights Act of 1964 prohibits discrimination based on race, color, religion, sex, and
national origin

• Age Discrimination in Employment Act (ADEA) protects individuals 40 years and older from age
discrimination

• Americans with Disabilities Act (ADA) prohibits discrimination against qualified individuals with
disabilities

Additional protected classes by state
• Many states have enacted their own anti-discrimination laws that provide protection for additional
characteristics beyond those covered by federal law

• Examples of additional protected classes in some states include:

• Sexual orientation and gender identity

• Marital status

• Military or veteran status

• Political affiliation

• Employers must comply with both federal and applicable state anti-discrimination laws

Elements of a discrimination claim
• To establish a prima facie case of employment discrimination, an employee must prove several key
elements

• These elements vary slightly depending on the type of discrimination alleged and the specific facts of
the case
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Membership in a protected class
• The employee must show that they belong to a protected class covered by anti-discrimination laws
(race, gender, age, disability)

• Membership in the protected class is an essential element of any discrimination claim

Adverse employment action
• The employee must have suffered an adverse employment action, such as termination, demotion,
failure to hire, or denial of benefits

• The action must be materially adverse and affect the terms, conditions, or privileges of employment

Causal link between membership and action
• The employee must demonstrate a causal connection between their membership in the protected
class and the adverse employment action

• This can be shown through direct evidence (discriminatory statements) or circumstantial evidence
(preferential treatment of similarly situated employees outside the protected class)

Employer's legitimate non-discriminatory reason
• Once the employee establishes a prima facie case, the burden shifts to the employer to articulate a
legitimate, non-discriminatory reason for the adverse action

• The employer must provide a credible and specific explanation for the action taken

Pretext for discrimination
• If the employer provides a legitimate reason, the employee must then prove that the stated reason is a
pretext (cover-up) for discrimination

• This can be done by showing that the employer's explanation is false, inconsistent, or otherwise
unworthy of credence

• The ultimate burden of persuasion remains with the employee to prove that discrimination was the
true reason for the adverse action

Burden of proof in discrimination cases
• Employment discrimination cases follow a three-step burden-shifting framework known as the
McDonnell Douglas analysis

• This framework allocates the burdens of proof between the employee and the employer at different
stages of the case

Prima facie case by employee
• The employee must first establish a prima facie case of discrimination by proving the essential
elements (protected class, adverse action, causal link)

• The prima facie case creates a presumption of discrimination and shifts the burden to the employer to
provide a legitimate reason for the action
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Burden shifting to employer
• If the employee establishes a prima facie case, the burden of production shifts to the employer to
articulate a legitimate, non-discriminatory reason for the adverse action

• The employer's burden is one of production, not persuasion, and can be satisfied by providing a
credible explanation

Ultimate burden of persuasion
• If the employer provides a legitimate reason, the burden shifts back to the employee to prove that the
stated reason is a pretext for discrimination

• The ultimate burden of persuasion remains with the employee throughout the case to prove that
discrimination was the true motivating factor

• The employee must present sufficient evidence to allow a reasonable factfinder to conclude that the
employer's stated reason is false and that discrimination occurred

Defenses to discrimination claims
• Employers have several potential defenses available to counter discrimination claims, depending on
the specific circumstances of the case

• These defenses can justify otherwise discriminatory actions or policies if certain requirements are met

Bona fide occupational qualification (BFOQ)
• The BFOQ defense allows employers to discriminate based on certain protected characteristics if the
characteristic is reasonably necessary for the normal operation of the business

• The BFOQ defense is narrow and applies only to discrimination based on sex, religion, or national
origin (not race or color)

• Examples: hiring only female guards for women's prisons, requiring airline pilots to retire at a certain
age for safety reasons

Business necessity
• The business necessity defense applies to disparate impact claims and justifies a policy or practice
that has a discriminatory effect if it is job-related and consistent with business necessity

• The employer must show that the challenged policy or practice is necessary for safe and efficient job
performance and that no alternative practice would serve the same purpose with less discriminatory
impact

Job-relatedness of selection criteria
• Employers can defend against discrimination claims by showing that the selection criteria used for
hiring, promotion, or other employment decisions are job-related and consistent with business necessity

• The criteria must be validated as predictive of successful job performance and not have a disparate
impact on protected classes
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Reasonable accommodation and undue hardship
• Under the ADA, employers must provide reasonable accommodations to qualified individuals with
disabilities unless doing so would impose an undue hardship on the business

• Reasonable accommodations are modifications or adjustments that enable the individual to perform
the essential functions of the job

• Undue hardship is a significant difficulty or expense that would fundamentally alter the nature or
operation of the business

• Employers can defend against failure-to-accommodate claims by showing that the requested
accommodation would impose an undue hardship

Retaliation for discrimination complaints
• Retaliation occurs when an employer takes adverse action against an employee for engaging in
protected activity related to discrimination

• Anti-discrimination laws prohibit retaliation against employees who oppose unlawful discrimination,
participate in discrimination proceedings, or request accommodations

Elements of a retaliation claim
• To establish a prima facie case of retaliation, an employee must prove three elements: 1. The
employee engaged in protected activity (filed a complaint, testified in an investigation) 2. The employer
took adverse action against the employee (termination, demotion) 3. There is a causal connection
between the protected activity and the adverse action

Adverse action after protected activity
• The adverse action must occur after the employee engaged in protected activity and be materially
adverse, meaning it would dissuade a reasonable employee from engaging in protected activity

• Examples of adverse actions include termination, demotion, reduction in pay or benefits, and
undesirable work assignments

Causal connection between activity and action
• The employee must show that the protected activity was a but-for cause of the adverse action,
meaning the action would not have occurred in the absence of the protected activity

• Causation can be proven through direct evidence (retaliatory statements) or circumstantial evidence
(temporal proximity, differential treatment of similarly situated employees)

Remedies for employment discrimination
• Employees who prevail in employment discrimination lawsuits are entitled to various remedies to
compensate for the harm suffered and deter future discrimination

• The available remedies depend on the specific anti-discrimination law and the type of discrimination
proven
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Back pay and front pay
• Back pay is a monetary award that compensates the employee for lost wages and benefits from the
time of the discriminatory action until the date of judgment

• Front pay is a monetary award that compensates the employee for future lost wages and benefits if
reinstatement is not feasible due to hostility or other factors

Compensatory and punitive damages
• Compensatory damages are awarded to compensate the employee for emotional distress, pain and
suffering, and other non-economic harm caused by the discrimination

• Punitive damages are awarded to punish the employer for particularly egregious or malicious
discrimination and to deter future misconduct

• Compensatory and punitive damages are subject to statutory caps based on the employer's size

Reinstatement or promotion
• Reinstatement is an equitable remedy that restores the employee to their former position as if the
discrimination had not occurred

• If the former position is no longer available, the court may order the employee to be placed in a
comparable position

• The court may also order the employee to be promoted to a position they would have obtained absent
the discrimination

Attorneys' fees and costs
• Prevailing employees are entitled to recover reasonable attorneys' fees and litigation costs from the
employer

• The purpose of fee-shifting is to encourage attorneys to take on discrimination cases and to deter
employers from engaging in unlawful discrimination

• The amount of attorneys' fees awarded is based on the reasonable hours expended and the prevailing
market rate for comparable legal services

Procedural requirements for lawsuits
• Employees who wish to file a discrimination lawsuit must first exhaust administrative remedies and
comply with certain procedural requirements

• These requirements are designed to provide notice to the employer and an opportunity for the parties
to resolve the dispute before litigation

Exhaustion of administrative remedies
• Before filing a lawsuit under federal anti-discrimination laws, an employee must first file a charge of
discrimination with the Equal Employment Opportunity Commission (EEOC)

• The charge must be filed within 180 days of the discriminatory act (or 300 days in states with fair
employment agencies)
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• The EEOC will investigate the charge and attempt to resolve the dispute through conciliation

Timely filing of EEOC charge
• The timely filing of an EEOC charge is a prerequisite to filing a lawsuit under federal
anti-discrimination laws

• If the employee fails to file a charge within the applicable 180 or 300-day deadline, the claim may be
barred by the statute of limitations

Right-to-sue letter from EEOC
• If the EEOC is unable to resolve the dispute through conciliation, it will issue a right-to-sue letter to the
employee

• The right-to-sue letter authorizes the employee to file a lawsuit in federal court within 90 days of
receipt of the letter

• If the employee fails to file suit within the 90-day window, the claim may be barred by the statute of
limitations

Statute of limitations for lawsuit
• The statute of limitations for filing a discrimination lawsuit under federal law is typically 90 days from
receipt of the EEOC right-to-sue letter

• Some state anti-discrimination laws have longer statutes of limitations for filing lawsuits (2-3 years)

• Employees must be mindful of the applicable deadlines and file their claims within the required time
period to preserve their rights

Alternative dispute resolution (ADR)
• Alternative dispute resolution refers to methods of resolving discrimination claims outside of traditional
litigation, such as mediation and arbitration

• ADR can offer faster, less expensive, and more confidential resolution of disputes compared to
lawsuits

Mediation of discrimination claims
• Mediation is a voluntary process in which a neutral third party facilitates settlement negotiations
between the employee and the employer

• The mediator does not make a decision but helps the parties reach a mutually acceptable resolution

• Mediation can be initiated by the parties or ordered by the court as part of the litigation process

• Settlements reached in mediation are binding and enforceable contracts

Arbitration agreements in employment
• Arbitration is a private process in which a neutral third party (arbitrator) hears evidence and renders a
binding decision on the discrimination claim

• Many employers require employees to sign arbitration agreements as a condition of employment,
waiving the right to file a lawsuit in court
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• Arbitration agreements are generally enforceable under the Federal Arbitration Act, with some
exceptions for unconscionability or other contract defenses

Pros and cons of ADR
• Advantages of ADR include:

• Faster resolution than litigation

• Lower costs and attorneys' fees

• Greater confidentiality and privacy

• More flexible and creative solutions

• Disadvantages of ADR include:

• Limited discovery and formal procedures

• No jury trial or public record

• Potential bias of arbitrators toward employers

• Limited judicial review of arbitration awards

• Employees should carefully consider the pros and cons of ADR before agreeing to mediation or
signing an arbitration agreement

11.5 Class actions and collective actions
Class and collective actions empower employees to challenge widespread workplace violations together.
These powerful legal tools allow multiple plaintiffs with similar claims to sue as a group, providing
increased bargaining power and efficiency in litigation.

While class actions follow Federal Rule 23 requirements, collective actions are specific to Fair Labor
Standards Act claims. Both types of actions can level the playing field between workers and employers,
though they have distinct procedural differences and potential drawbacks to consider.

Class actions overview
• Class actions allow multiple plaintiffs with similar claims to sue as a group, providing a powerful tool
for employees to challenge widespread employment law violations

• Class actions are governed by Rule 23 of the Federal Rules of Civil Procedure, which sets forth
specific requirements that must be met for a case to proceed as a class action

• Class actions can be brought in both state and federal courts, depending on the specific claims and
parties involved

Requirements for class actions
• Numerosity: The class must be so numerous that joinder of all members is impracticable

• Commonality: There must be questions of law or fact common to the class

• Typicality: The claims or defenses of the representative parties must be typical of the claims or
defenses of the class
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• Adequacy of representation: The representative parties must fairly and adequately protect the
interests of the class

Opt-out vs opt-in procedures
• In an opt-out class action, class members are automatically included in the lawsuit unless they
affirmatively choose to opt out

• Opt-out class actions are more common and typically result in larger class sizes

• In an opt-in class action, potential class members must affirmatively choose to join the lawsuit (e.g.,
Fair Labor Standards Act collective actions)

• Opt-in class actions generally have smaller class sizes and may be less effective in achieving
widespread relief

Commonality of claims
• Commonality requires that there be questions of law or fact common to the class

• The common questions must be capable of classwide resolution, meaning that their resolution will
resolve an issue that is central to the validity of each class member's claim

• Examples of common questions include:

• Whether an employer's policy or practice violates employment laws

• Whether an employer's actions constitute a pattern or practice of discrimination

Typicality of claims
• Typicality requires that the claims or defenses of the representative parties be typical of the claims or
defenses of the class

• The representative plaintiffs' claims must arise from the same course of conduct and be based on the
same legal theories as the claims of the absent class members

• Typicality ensures that the representative plaintiffs have incentives aligned with those of the absent
class members

Adequacy of representation
• Adequacy of representation requires that the representative parties fairly and adequately protect the
interests of the class

• Courts consider factors such as:

• Whether the representative plaintiffs have conflicts of interest with absent class members

• Whether the representative plaintiffs and their counsel will vigorously prosecute the case

• Whether the representative plaintiffs have sufficient knowledge of the case and their role as class
representatives

Collective actions overview
• Collective actions are a type of lawsuit that allows multiple plaintiffs to join together in a single case,
typically involving claims under the Fair Labor Standards Act (FLSA)
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• Collective actions are similar to class actions but have distinct procedural requirements and are limited
to specific types of employment law claims

• Collective actions are often used to challenge wage and hour violations, such as failure to pay
overtime or minimum wage

Requirements for collective actions
• Plaintiffs must be "similarly situated" with respect to their job duties and the alleged FLSA violation

• Plaintiffs must affirmatively opt in to the collective action by filing a written consent with the court

• The statute of limitations continues to run for each individual plaintiff until they file their written consent
to join the collective action

Similarities to class actions
• Both collective actions and class actions allow multiple plaintiffs to join together in a single lawsuit

• Both types of actions can be efficient means of resolving disputes involving large numbers of similarly
situated individuals

• Both collective actions and class actions can provide employees with increased bargaining power and
the ability to pursue claims that might not be economically feasible on an individual basis

Differences from class actions
• Collective actions are limited to claims under the FLSA, while class actions can involve a broader
range of employment law claims

• Collective actions require plaintiffs to affirmatively opt in, while class actions typically involve an
opt-out procedure

• The certification process for collective actions is generally less rigorous than for class actions under
Rule 23

Advantages of class and collective actions
• Class and collective actions can provide employees with a powerful tool to challenge systemic
employment law violations and achieve meaningful relief on a classwide basis

• These types of actions can level the playing field between employees and employers, who often have
greater resources and bargaining power

• Class and collective actions can also serve important public policy goals, such as deterring unlawful
conduct and promoting compliance with employment laws

Efficiency of litigation
• Class and collective actions can be more efficient than individual lawsuits, as they allow multiple
claims to be resolved in a single proceeding

• Consolidating similar claims can reduce duplication of effort, minimize inconsistent rulings, and
conserve judicial resources

• Efficiency can also benefit plaintiffs by reducing litigation costs and increasing the likelihood of a
favorable outcome
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Increased bargaining power
• Class and collective actions can provide employees with increased bargaining power in negotiations
with employers

• The threat of a class or collective action can incentivize employers to settle claims or change unlawful
practices to avoid the risk of significant liability

• Increased bargaining power can lead to more favorable settlements for employees and more effective
enforcement of employment laws

Deterrence of employer misconduct
• Class and collective actions can serve as a powerful deterrent to employer misconduct

• The potential for significant liability can encourage employers to comply with employment laws and
adopt policies and practices that protect workers' rights

• Deterrence can benefit not only the plaintiffs in a particular case but also other employees who might
otherwise be subject to similar unlawful practices

Disadvantages of class and collective actions
• While class and collective actions can provide significant benefits to employees, they also have some
potential drawbacks that should be considered

• These disadvantages can impact both the plaintiffs and the defendants in class and collective action
litigation

• Understanding the potential disadvantages can help parties make informed decisions about whether
to pursue or defend against a class or collective action

Potential conflicts among plaintiffs
• In class and collective actions, there may be potential conflicts of interest among the plaintiffs

• Some plaintiffs may have stronger claims or be more interested in pursuing certain types of relief than
others

• Conflicts can arise regarding the allocation of settlement funds, the scope of the claims pursued, or
the strategy employed in the litigation

Reduced individual control over claims
• By participating in a class or collective action, individual plaintiffs may have less control over the
prosecution of their claims

• Named plaintiffs and class counsel make decisions on behalf of the entire class, which may not
always align with the preferences of individual class members

• Plaintiffs may be bound by the outcome of the case, even if they disagree with the settlement or
judgment
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Complexity of proceedings
• Class and collective actions can be complex and time-consuming, often involving extensive discovery,
motion practice, and other procedural hurdles

• The complexity of these cases can lead to increased costs and delays, which may burden both
plaintiffs and defendants

• Complex proceedings can also make it more difficult for plaintiffs to understand and participate in the
litigation process

Certification process
• Before a class or collective action can proceed, the court must certify the class or collective

• The certification process is designed to ensure that the proposed class or collective meets the
necessary legal requirements and that the case is suitable for classwide adjudication

• The certification process can be a critical stage in the litigation, as it can determine the scope and
viability of the case

Plaintiff's burden of proof
• The plaintiff bears the burden of demonstrating that the proposed class or collective meets the
certification requirements

• For class actions under Rule 23, the plaintiff must show numerosity, commonality, typicality, and
adequacy of representation

• For collective actions under the FLSA, the plaintiff must show that the proposed collective members
are similarly situated

Defendant's opposition strategies
• Defendants often oppose class or collective certification, arguing that the proposed class or collective
does not meet the necessary legal requirements

• Defendants may challenge the plaintiff's evidence, present competing expert testimony, or argue that
individual issues predominate over common ones

• Defendants may also attempt to narrow the scope of the proposed class or collective or to defeat
certification entirely

Court's role in certification
• The court plays a critical role in the certification process, evaluating the evidence and arguments
presented by the parties

• The court must determine whether the proposed class or collective meets the applicable legal
standards and whether classwide adjudication is appropriate

• If the court grants certification, it may also define the scope of the class or collective, appoint class
counsel, and issue orders governing the conduct of the litigation
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Notice to potential class members
• Once a class or collective is certified, potential class members must be notified of the lawsuit and their
right to participate

• The notice process is designed to ensure that potential class members are informed of the litigation
and have an opportunity to make an informed decision about whether to participate

• The content and distribution of the notice can be important factors in the ultimate success of the class
or collective action

Content of notice
• The notice must provide clear and concise information about the nature of the lawsuit, the claims
asserted, and the potential consequences of participating or not participating

• The notice should also explain the process for opting in or opting out of the lawsuit, any deadlines for
doing so, and how to obtain additional information

• The notice must be written in plain language and be understandable to the average class member

Methods of distribution
• The notice must be distributed in a manner that is reasonably calculated to reach all potential class
members

• Common methods of distribution include direct mail, email, publication in newspapers or magazines,
and posting in the workplace

• The court may require the defendant to provide contact information for potential class members or to
assist in distributing the notice

Opt-in vs opt-out requirements
• For opt-out class actions under Rule 23, potential class members are automatically included in the
lawsuit unless they affirmatively opt out

• For opt-in collective actions under the FLSA, potential collective members must affirmatively consent
to join the lawsuit by filing a written consent with the court

• The opt-in or opt-out requirement can have significant implications for the size and composition of the
class or collective

Settlement of class and collective actions
• Many class and collective actions are resolved through settlement rather than trial

• Settlement can provide a more efficient and predictable resolution for all parties, but it also raises
unique issues in the context of class and collective litigation

• The settlement process is subject to court oversight to ensure that the interests of absent class
members are protected

Court approval process
• Any settlement of a class or collective action must be approved by the court
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• The court must review the proposed settlement to ensure that it is fair, reasonable, and adequate for
the class or collective as a whole

• The court may consider factors such as the strength of the plaintiff's case, the amount of the
settlement, the scope of the release, and any objections raised by class members

Fairness to class members
• The court must ensure that the settlement is fair to all class members, including those who may not
have actively participated in the litigation

• The settlement should provide meaningful relief to class members and should not unduly favor named
plaintiffs or class counsel

• The court may require changes to the settlement or additional notice to class members to address any
fairness concerns

Attorney's fees and costs
• Class counsel may seek an award of attorney's fees and costs as part of the settlement

• The court must review any fee request to ensure that it is reasonable and justified by the work
performed and the results achieved

• The court may consider factors such as the time and effort expended by class counsel, the complexity
of the case, and the benefits obtained for the class

Notable class and collective action cases
• Class and collective actions have played a significant role in shaping employment law and protecting
workers' rights

• Notable cases have established important precedents, secured significant settlements or verdicts, and
brought attention to systemic employment law violations

• Understanding the impact of these cases can provide valuable insight into the development and
enforcement of employment laws

Landmark Supreme Court decisions
• The Supreme Court has issued several landmark decisions in the area of class and collective actions

• Cases such as Wal-Mart Stores, Inc. v. Dukes and Epic Systems Corp. v. Lewis have addressed
issues such as commonality, arbitration agreements, and the scope of class certification

• These decisions have had significant implications for the ability of workers to pursue class and
collective actions and have shaped the legal landscape for employment litigation

Significant settlements and verdicts
• Class and collective actions have resulted in significant settlements and verdicts for workers in a
variety of industries

• Notable examples include:

• A $240 million settlement for misclassified truck drivers in California
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• A $54 million jury verdict for a class of insurance agents who were denied overtime pay

• A $100 million settlement for a collective of retail workers who were required to work off-the-clock

• These cases demonstrate the potential for class and collective actions to achieve meaningful relief for
large numbers of workers

Impact on employment law landscape
• Class and collective actions have had a significant impact on the employment law landscape

• These cases have helped to enforce important workplace protections, such as anti-discrimination
laws, wage and hour regulations, and employee benefits requirements

• Class and collective actions have also encouraged employers to adopt policies and practices that
comply with employment laws and protect workers' rights

• The threat of class and collective liability has served as a powerful deterrent to employer misconduct
and has promoted greater compliance with employment laws


